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LIMIT MARINE NET FISHING 


Many attorneys from throughout Flori- 
da, including former Supreme Court Jus- 
tice Alan C. Sundberg, are endorsing the 
proposed “Save Our Sealife” amendment 
to the state constitution. 

Your support is also needed for this his- 
toric change that will bring back and pro- 
tect our marine life after decades of ne- 
glect and over-exploitation. 

Nothing on the Nov. 8 ballot will have 
as profound, long-lasting effects as 
Amendment 3, entitled “Limiting Marine 
Net Fishing.” 

In endorsing the net-limit drive, for- 
mer Justice Sundberg concluded that the 
amendment is appropriate in view of end- 
less failures of government to address the 
problems of overfishing and excessive 
killing of marine life. 

Another veteran attorney, John 
Squitero, said he believes that “most of 
the legal profession supports good con- 
servation and the S.0.S. amendment is a 


cluded that only the amendment will save 
those fisheries that have been depleted 
by excessive netting. 

A number of conservation groups not 
associated with either the commercial or 
recreational fishing industries endorse the 
amendment, including The Conservan- 
cy, Tropical Audubon Society, Sea Turtle 
Survival League, Defenders of the Envi- 
ronment, Sierra Club Legal Defense Fund 
and Consumer Action Network. 

The thrust of Amendment 3 is straight- 
forward and uncomplicated. It would ban 
all entanglement gill nets in all state wa- 
ters and restrict big seine nets of more 
than 500 square feet in mesh area to off- 
shore waters. 

The result of passage will be a tremen- 
dous rebound of marine populations, trig- 
gering benefits for the saltwater animals, 
for the people and for the economy over- 
all. Such benefits are already happening 
in a big way in Texas, which banned the 


Support the Most Important 
Marine Reform of Our Times 


gill nets in 1988. Officials there report 
huge increases in black drum, seatrout 
and other species. 

Other areas where gill nets have been 
banned include California, Georgia, South 
Carolina, most of the Great Lakes waters 
and virtually all of our country’s freshwater 
system, including Florida. 

The net-limit amendment will have no 
significant impact on seafood availabili- 
ty. The great majority of fish sold in Flori- 
da markets is caught on hook and line, 
is imported or is farmraised. Mullet, which 
are by volume Florida’s largest net-caught 
species, are netted mostly for their roe, 
which is sold to foreign markets. 

Regarding jobs, Amendment 3 will pre- 
serve the livelihoods of many thousands 
of Floridians whose incomes are directly 
related to recreational fishing, tourism 
and other activity. These jobs are threat- 
ened by continuing losses of marine pop- 
ulations. In contrast, fewer than 1,000 per- 


to make a huge con- 
tribution to the marine 
environment.” 
Distinguished Florid- 
ians who are also urg- 
ing you and other vot- 
ers to back 
Amendment 3 include 


rare opportunity for us 


| want to help amend Florida’s Constitution to lim- 
it coastal netting. | understand that my financial 
contribution will be used in Save Our Sealife’s pub- 
lic information campaign to call voter attention to the urgent 
need for this historic conservation measure. 


sons been 
involved in fulltime 
netting. In Texas, a 
majority of former 
netters switched to 
other forms of com- 
mercial fishing and 
many became recre- 
ational fishing guides. 
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enth Circuit appear to follow the Mendi- 
ola reasoning.) 

Similarly, the Baitcher decision has 
influenced few decisions in and out of 
the 11th Circuit. A review of the case- 
law from the circuits to which Mr. 
Fisher refers will demonstrate that the 
Baitcher reasoning has been rejected 
in favor of the Mendiola reasoning. 

Reviewing the same June 4, 1994, 
Shepard’s to which Mr. Fisher refers, 
one will note that in the Sixth Circuit, 
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for example, the only decision (Jn re 
Soult, 97 B.R. 363, 366 (S.D. Ohio 
1989)) to adopt the Baitcher reasoning 
was issued prior to the Mendiola deci- 
sion. Since Mendiola, the courts in that 
circuit have discharged unscheduled 
debts without reference to a debtor’s 
intent. (In re Humar, 163 B.R. 297 
(Bankr. N.D. Ohio 1993); In re Peacock, 
139 B.R. 423, 426 (Bankr. E.D. Mich. 
1992); In re David, 106 B.R. 129 (Bankr. 
S.D. Mich. 1989).) The same holds true 
for the 10th Circuit (In re Sandoval, 
102 B.R. 222 (Bankr. N. Mex. 1989)) 
where, since Mendiola, the trend has 
been to discharge unscheduled debts 
without reopening the case. (In re 
Tyler, 1389 B.R. 736 (D. Colo. 1992).) 
In addition to those decisions cited 
above, I refer the readers to those 
recent decisions issued from within the 
Second Circuit (In re Condelaria, 121 
B.R. 143 (E.D. N.Y. 1990)); Fourth 
Circuit (In re Stecklow, 144 B.R. 314 
(Bankr. Maryland 1992)); Fifth Circuit 
(In re Guzman, 130 R.R. 489, 490 
(Bankr. W.D. Tex. 1991); In re 
Musgraves, 129 B.R. 119, 120 (Bankr. 
W.D. Tex. 1991)); Seventh Circuit (In 
re Strucker, 153 B.R. 220 (Bankr. N.A. 


Ill. 1993); In re Grabinski, 150 B.R. 433 
(Bankr. N.A. Ill. 1993); In re Blake- 
horn, 147 B.R. 483 (N.D. Ill. 1992)); 
Eight Circuit (In re Miller, 159 B.R. 
849, 851 (Bankr. E.D. Ark. 1993); In 
re Jongquist, 125 B.R. 558, 560 (Bankr. 
Minn. 1991)); Ninth Circuit (Un re 
Beezley, 994 F.2d 1433 (9th Cir. 1993)); 
and, yes, the 11th Circuit (In re Stover, 
98 B.R. 586 (Bankr. M.D. Fla. 1989); In 
re Anderson, 104 B.R. 427 (Bankr. 
N.D. Fla. 1989); but see In re Shipman, 
137 B.R. 524 (Bankr. N.D. Fla. 1991) 
(refusing to overrule Anderson)). In 
sum, what Mr. Fisher refers to as an 
entire line of reasoning has dwindled 
since Mendiola. 

Although Shepard’s and the trend 
since Mendiola fail to support Mr. 
Fisher’s proclamation, Mr. Fisher cites 
two decisions from the Middle District 
of Florida for support. Actually, after 
review of those decisions, only In re 
Springer, 127 B.R. 702 (Bankr. M.D. 
Fla. 1991) adopts the Baitcher line of 
reasoning. The decision of In re Reese, 
133 B.R. 245 (Bankr. M.D. Fla. 1991), 
on the other hand puts forth an en- 
tirely different approach. In that deci- 
sion, the court held that even though 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


oh will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


Oars oF ApMISSION TO THE FLorma Bar 


“| will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
Clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“I will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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a debt was inadvertently omitted, that 
debt was still a nondischargeable debt. 
This approach conflicts with the 
Baitcher line of reasoning because it 
fails to consider the debtor’s intent. As 
my article points out, however, the 
debtor’s intent has no impact on trans- 
forming a dischargeable debt into a 
nondischargeable debt, which is the 
flaw in Baitcher, Stark, and that entire 
line of reasoning. The proper avenue 
for the creditor to follow is to file an 
adversary to deny the debtor a dis- 
charge under §727. 

I submit that there is nothing pre- 
cedential about bad law, and what Mr. 
Fisher refers to as an entire line of 
caselaw is shrinking. However, that 
critique and analysis is beyond the 
scope of my article, Mr. Fisher’s limited 
research, and certainly beyond the 
scope of this reply. Nevertheless, I 
think the readers have benefitted from 
Mr. Fisher’s comment by allowing fur- 
ther discussion of a topic that lawyers 
and judges have had difficulty under- 
standing. 

JOSEPH T. BUTZ 
Sarasota 


“The Maltese Pelican Brief” 

I enjoyed Raymond T. Elligett’s arti- 
cle “Legal Wit and Wisdom II” in the 
July/August issue, but was it Mr. Elli- 
gett or the judge he was citing who 
referred to “Sam Spade of Casablanca 
fame?” I thought everyone knew that 
Sam Spade was the lawyer-detective 
in the classic film, “The Maltese Peli- 
can Brief.” The lead character in Cas- 
ablanca was Rick Blaine, who actually 
said in that film, “Louis, I think this 
is the beginning of a beautiful contrac- 
tual relationship.” 

Davip RUTMAN 
Plantation 


Questions Use of 
Word—“Solidarity” 

William Blews’ July/August Presi- 
dent’s Page discussing The Florida Bar 
notes the unified Bar is one which 
envisions unity of spirit, aims, and 
interests. With over 50,000 lawyers as 
part of a mandated Bar, he states 
solidarity is now a practical goal. A 
“solidarity in purpose” is the Bar’s 
greatest strength, as well as a goal of 
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our profession from over 40 years ago, 
as Mr. Blews sees it. 

Reflecting on Mr. Blews’ comments, 
it struck me that solidarity is only a 
descriptive noun which one would never 
reasonably hail as the ultimate goal 
unless one also identified what the 
solidarity was for. If solidarity for its 
own sake is all we strive for, then 
various groups have fairly well peaked. 
The Manson family, the Koresh clan, 
and others come to mind. 

If, by completing a reading of Mr. 
Blews’ opinion, we are to believe the 
solidarity is to “fulfill our duty,’ and 
to change where change is warranted, 
stand firm where it is not, then there 
still is that pesky question lingering 
of whatever the heck is he talking 
about? Mr. Blews is not one to be 
sidetracked at any event as he states 
that we must not allow our detractors 
to define us. 

By taking such a firm stand on 
issues with no content, Mr. Blews 
provides no favors to the legal profes- 
sion which is “under attack as never 
before.” Let’s just add this comment 
as another attack. My specific com- 
plaint with a solution? Don’t write 
meaningless platitudes. Maybe try to 
identify the question or issue a bit 
better as well. Invite responses. Be 
honest. And if you really have little to 


say, keep it brief. 
Davip KoENIG 
Tampa 


Explains Governor’s 
Role in Reform of APA 

I read with interest Sally Mann’s 
article entitled “Legislative Reform of 
the Administrative Procedure Act: A 
Tale of Two Committees” (July/ 
August). As the Governor’s legislative 
affairs director responsible for this 
issue during the previous legislative 
session, I take great exception to Ms. 
Mann’s concluding comment that “the 
executive branch of government has 
again successfully resisted reformation 
of the Administrative Procedure Act.” 

As Ms. Mann correctly noted, the 
Governor’s Office initiated discussions 
regarding administrative procedure re- 
form with the Speaker’s Office, the 
chair, and staff director of the House 
committee for which Ms. Mann works, 
and representatives of the Florida Cham- 
ber of Commerce and Associated Indus- 
tries of Florida. After countless hours 
of discussions and negotiations, these 
parties agreed to and supported House 
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Bill 237, a product Ms. Mann states 
“would have made sweeping changes 
to the Administrative Procedure Act.” 
Indeed, it was this very product worked 
out by the Governor’s Office and oth- 
ers, which Ms. Mann spends the 
majority of her article discussing. Ac- 
cordingly, I have trouble understanding 
how Ms. Mann, who was not a party 
to any of the discussions between the 
Governor’s Office and her chair, the 
Speaker’s Office staff or business rep- 
resentatives, reaches the conclusion 
that the executive branch resisted re- 
form of the Administrative Procedure 
Act. To the contrary, the Governor’s 
Office listed reform of the Administra- 
tive Procedure Act as a legislative 
priority in a document distributed to 
all members of the legislature prior to 
the session, and spent many long hours 
working on the “sweeping changes” 
that eventually resulted in House Bill 
237, legislation which unfortunately 
did not become law. Her view that the 
Governor’s Office was the principal 
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cause of the bill not passing is mis- 
guided and simply not supported by 


the facts. Jon C. MoyLe, JR. 
Legislative Affairs Director 
Office of the Governor 

Tallahassee 


Author Responds 

As it relates to House Bill 2429, 
legislation that would have created a 
summary hearing process within 
§120.57(1), the phrase “the executive 
branch of government has again suc- 
cessfully resisted reformation of the 
Administrative Procedure Act,” is ac- 
curate and well supported. Agency rep- 
resentatives did not speak against the 
proposal at committee hearings, and 
the Governor’s Office indicated it had 
no problem with the bill when specifi- 
cally asked for its position. Accordingly, 
the summary procedure of HB 2429 
was added to HB 237 toward the end 
of negotiations. Yet, as HB 237 was 
about to be debated on the House floor, 
general counsel for one state agency, 


$44.50, plus tax, shipping 


710 S. Washi Square, Phil: 
(215) 922-5760 FAX: (215) 922- 
TOLL FREE: (800) 247-3526 


delphia, Pa. 19106 


10 THE FLORIDA BAR JOURNAL/OCTOBER 1994 


who had participated without comment 
at committee hearings on HB 2429, 
convinced the Governor’s Office to with- 
draw its support of the summary 
process and the language was stricken 
from HB 237. Nearly 75 percent of the 
House Select Committee’s APA task 
force (which included both agency at- 
torneys and private practitioners) 
indicated that creation of a summary 
hearing process with the APA was 
needed. The executive branch indeed 
“resisted” passage of legislation that 
would have created such an expedited 
procedure. 

With regard to changes contemplated 
by HB 237, which primarily involved 
the rulemaking process and legislative 
oversight functions, the questioned 
phrase perhaps should have read: “The 
executive branch of government has 
again successfully avoided reformation 
of the Administrative Procedure Act.” 
Without the APA modifications of HB 
237, an agency will continue to enjoy 
its position of deference in the rule- 
making process (see Department of 
Health and Rehabilitative Services v. 
Framat Realty, 407 So. 2d 238 (Fla. 1st 
DCA 1981)). In addition, the economic 
impact of proposed rules on the regu- 
lated public may still be given short 
shrift by some agencies, and JAPC 
objections may continue to be ignored 
by others. Although the Governor’s 
Office participated in the extensive 
negotiations on HB 237 and supported 
its passage by the legislature, it is still 
this author’s opinion that executive 
agencies heaved a great sigh of relief 
when, at sine die, Ch. 120 remained 
untouched by significant reform. 

SALLY BonD MANN 

Staff Attorney 

House Select Committee on 

Agency Rules and 

Administrative Procedures 
Tallahassee 


Lawyer Advertising and 
Perpetual Litigation 

In the course of the last several 
months, Florida Bar membership has 
been a spectator to a strange tennis 
match that has been played out on the 
editorial pages of both The Florida Bar 
Journal and The Florida Bar News in 
regard to the issue of lawyer advertis- 
ing. 

Several letters have appeared from 
the membership, many of which have 
made valid points and most of which 
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have called into question the subjective 
nature of Bar enforcement of the rules 
as well as the Bar’s seeming impotence 
in regard to any enforcement at all. 

The most poignant letter so far was 
by attorney David Singer. The letter 
was striking not for the contents of the 
letter but for the tone of arrogance 
portrayed in the letter by Mr. Singer. 
Unhappily, I must agree with Mr. 
Singer that The Florida Bar seems 
ill-equipped financially to fight the 
advertising tactics of law firms that 
seem to spend in the millions of dollars 
per year in television and other forms 
of advertising. Mr. Singer’s letter states 
that he and the other advertising law 
firms could afford to wear The Florida 
Bar down to the point where the Bar 
membership will have to make a deci- 
sion as to whether we want the major- 
ity of our dues to be put toward such a 
legal battle. Although the possibility 
of The Florida Bar declaring bank- 
ruptcy is intriguing, I wonder how 
many Bar members would agree that 
the Bar should turn its attention to 
important matters other than some- 
body’s subjective idea of which 
advertising material is “tasteful.” 

My practice is limited exclusively to 
personal injury law. I am located in a 
market which boasts at least two law 
firms that advertise heavily on 
television. I am a sole practitioner and 
have seen the face of the personal 
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injury practice change over the past 
few years, which I attribute to heavy 
television and radio advertising. I am 
also of the opinion that the Bar has 
failed its membership and has even 
aided and abetted the rise of these 
powerhouse advertising law firms by 
applying different enforcement to small 
practitioners. Certainly, it is easier for 
The Florida Bar to keep the small 
practitioner “in line” when it comes 
down to marketing, since few solo 
practitioners or small law firms are 
financially equipped to take on The 
Florida Bar should there be a “dis- 
agreement” in regard to advertising 
materials. However, the law firms that 
have put together a war chest in order 
to protect their domain have little to 
worry about from The Florida Bar. Mr. 
Singer’s letter lends proof to this asser- 
tion. 

The Florida Bar should make up its 
mind as to how it is going to deal with 
the very large financial burden in 
regard to lawyer advertising enforce- 
ment. Ms. Seitz, in her response to Mr. 
Singer, lets us know that the attorney 
has donated his legal services in regard 


to the lawsuit which includes David 
Singer and several other lawyers. This 
should make the membership worry 
more about the future of this case than 
we may have prior to Ms. Seitz’s 
response. Really, how much money is 
he willing to spend on this pro bono 
gesture? How much time is he pre- 
pared to donate on this pro bono ges- 
ture? His clients may be wondering the 
same thing. You can bet that David 
Singer, et al., are willing to spend 
whatever it takes to keep the case 
going. The Florida Bar and its mem- 
bership can expect to be in perpetual 
litigation. The flipside of the coin is to 
wonder whether The Florida Bar has 
taken this matter very seriously at all, 
seeing that it has left the future of 
lawyer advertising in the hands of one 
well-meaning attorney who has do- 
nated his time for free. What is wrong 
with this picture? The Florida Bar 
ought to decide that any and all adver- 
tising is acceptable or decide that no 
advertising is acceptable. Anything in 
between will be costing us all a fortune. 
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Laudable “Call-a-Law” 
I read Mr. Harkness’ column in the 
July/August edition of The Florida Bar 
Journal, and found the “Call-a-Law” 
program described in that column laud- 
able. It seems, however, that “Call-a- 
Law” would be exponentially more bene- 
ficial for the people of Florida if its 
access number were made toll-free. 
While such a change would certainly 
cost our Bar some money, the no-cost 
services provided by a toll-free “Call-a- 
Law” to the community-at-large would 
benefit the latter immensely, and would 
likely elevate our profession’s prestige 
as well. 
Puiuip N. KABLER 
Gainesville 


Don’t Take Cash 

The July/August 1994 Journal arti- 
cle concerning Form 8300 and IRS cash 
reporting regulations glosses over the 
real ramifications of The Florida Bar 
Board of Governors Advisory Opinion 
92-5. Sadly, the opinion advises law- 
yers that it is permissible to withhold 
client identification information after 
taking over $10,000 cash even though 
doing so is a felony violation of Title 
26, U.S.C., $7203. 

This latest attempt by lawyers to 
exempt ourselves from laws mandated 
for every other citizen is precisely why 
our profession is held in such ill-repute 
by the public. 

The criminal defense bar lobbied 
Congress extensively for an exemption 
from this law. Congress correctly de- 
clined to hold attorneys above the law 
and to treat us as a privileged class. 
Similarly, the courts have properly 
refused to circumvent the Congres- 
sional and public mandate. 

Now the criminal defense bar has 


enlisted The Florida Bar to accomplish 
by “ethical mandate” what Congress 
and the courts have refused to allow 
and what the public, active through its 
elected representatives, finds unaccept- 
able. 

Rules that attorneys design for them- 
selves cannot override those established 
by less self-interested and more authori- 
tative bodies—such as, for example, 
Congress and the courts. Ethical codes 
simply cannot supersede compliance 
with the law; indeed I would have 
thought that the first ethical principle 
for an attorney is compliance with the 
law. 

Proposed Advisory Opinion 92-5 is 
in fact at odds with the lawyer’s ethical 
requirements. The Preamble to Flor- 
ida’s Rules of Professional Conduct 
provides: “A lawyer should keep in 
confidence information relating to rep- 
resentation of a client except so far as 
disclosure is required or permitted. . . 
by law” (Emphasis added.) and “A 
lawyer’s conduct should conform to the 
requirements of the law, . . .” (Empha- 
sis added.) 

Further, as the “Comment” accompa- 
nying Rule 4-1.6 makes clear: “The 
rule of client-lawyer confidentiality ap- 
plies in situations other than those 
where evidence is sought from the law- 
yer through compulsion of law.” (Em- 
phasis added.) 

A client who insists upon the attor- 
ney withholding required information 
is guilty himself of violation of Title 
26, U.S.C., §60501(f) for “causing or 
attempting to cause” the failure to file, 
or “causing or attempting to cause” a 
filing with a material omission. This 
similarly is a felony violation pursuant 
to Title 26, U.S.C., §7203. 


Rule 4-1.6(b)(1) mandates that a law- 
yer must reveal information “to prevent 
a client from committing a crime.” 
(Emphasis added.) 

As the Second Circuit noted in Gold- 
berger, “it is the duty of the attorney 
to counsel against such wrongful non- 
disclosure, not to encourage it.” United 
States v. Goldberger & Dubin at 506, 
citing Nix v. Whiteside 475 U.S. 157, 
166-171 (1986). 

Indeed, if the client insists that the 
attorney not disclose the required in- 
formation (subjecting both himself and 
the attorney to criminal penalties) Rule 
4-1.6 mandates that the attorney must 
withdraw! 

Let’s face it: This entire question is 
about taking tainted money and the 
government’s ability to trace, find, and 
forfeit it. Clients and lawyers who pay 
and receive legitimate money as fees 
1) do not normally pay in cash; 2) 
certainly, do not have to pay in cash; 
and 3) pay from a legitimate source 
(whether cash or otherwise) and do not 
mind reporting it. 

Lawyers who are concerned about 
disclosure should simply not take cash 
for fees in the first place. The 8300 
filing requirement only applies to re- 
ceipt of cash. 

Proposed Opinion 92-5 is wrong— 
legally, ethically, morally, and by way 
of public responsibility. By it we hasten 
the day when we will no longer be 
afforded self-regulation, because we will 
no longer deserve to regulate ourselves. 

The Board of Governors should state: 
Don’t take cash, and if you do, fill out 
the 8300 Form as required by law! 


JAY APPERSON 
Alexandria, Virginia 
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t is probably safe to say that 
we all have had our conscious- 
ness raised in recent weeks 
about the problem of domestic 
violence. Those of us from the Tampa 
Bay area, though, have this year been 
made aware of a fact not covered in the 
general discussions surrounding the 
Nicole Simpson tragedy—domestic vio- 
lence in Florida has reached an epide- 
mic level. 

I do not say that lightly. The facts 
are chronicled almost daily in my local 
paper, the St. Petersburg Times: More 
than 7,000 domestic dispute calls to 
police in Pinellas County during last 
year; records set at local abuse shel- 
ters; 37 homicides in the Bay Area this 
year perpetrated by a spouse, former 
spouse, or boyfriend. That is an epide- 
mic, in my view. Like any epidemic, it 
requires education and action to curb 
its advance. 

As you read this special issue of the 
Journal you may at first feel, as I did, 
overwhelmed by the complexity of the 
problem. Our authors do a good job of 
detailing the difficulties in recognizing 
domestic violence, of helping those who 
have been abused to break out of an 
abusive environment, of trying to get 
those with a propensity for explosive 
anger and aggression into therapy. But 
if you read carefully you will begin to 
see a bright side to this discussion; 
there are at least a few positive steps 
we can take to help address this press- 
ing societal problem. 


An Institutional Response 
Your organized Bar has been asked 
by Governor Chiles to join the fight 
against domestic violence. Acting 
through the Board of Governors, we 
have begun to respond in several ways: 
e The Governor’s Task Force on Do- 
mestic Violence presented its report to 
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PRESIDENT'S PAGE 


Domestic Violence: We Can Help 


by William F. Blews 


the board in February, asking that the 
Bar help disseminate the group’s re- 
commendations for action within the 
legal community. We have done so 
through the Bar News and this Jour- 
nal, and will continue to do so. 

e Those parts of the task force’s 
report targeted to special segments of 
the Bar—the Young Lawyers Division, 
the judiciary, state attorneys and their 
assistants, the sections and commit- 
tees active in this area—have been 
shared with those groups, with a re- 
quest for action. We will follow up with 
them through the year and report their 
actions in the newspaper. 

e We have formed a partnership with 
the Florida Medical Association to in- 
crease public awareness of domestic 
violence-related issues. At the time of 
this writing we have attracted more 
than 100 lawyers to participate in 
speakers bureaus throughout the state. 
Most of those volunteers have stepped 


forward at the request of our local bar 
leaders, and I thank them here for 
their public service. Others wishing to 
volunteer to speak before civic groups 
may contact our Media Relations De- 
partment at (904) 561-5666. We also 
have approved a joint Bar/FMA public 
service announcement campaign, sched- 
uled for airing this month. 


An Individual Response 

The little we can do as an organiza- 
tion pales when compared to the poten- 
tial that we as individuals have to help 
the victims of domestic violence. As 
lawyers we are opinion leaders, we are 
problem solvers, we are active in our 
churches and civic groups and in gov- 
ernment. We are perhaps uniquely 
qualified to address domestic violence 
in almost every arena where assistance 
can be rendered. But how can we 
begin? 

I posed this question to Gail Briggs, 
program director of the CASA women’s 
shelter in St. Petersburg. Last year 
that one shelter alone offered refuge 
to 360 women and more than 450 
children, she reported, and there was 
hardly a client served who could not 
have been benefitted by the services of 
an attorney. Ms. Briggs recognized 
that lawyers are busy, and many al- 
ready have public service commitments. 
But just having the name of a lawyer 
willing to give basic advice on points 
of family law, or getting a restraining 
order, or contacting a child support 
enforcement office would be a tremen- 
dous help, she said. Any commitment 
of time or other resources would help. 

I know that when you see the pain 
on the faces of the women and children 
depicted on the pages that follow, you 
will want to help. The phone numbers 
for programs in your area are listed. 

Together, we can help. 
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s the authors and editorial 
staff were placing the final 

touches on the manu- 

scripts that make up this 
special Journal issue, the American 
Bar Association unveiled preliminary 
findings of a year-long study of the 
effects upon children of growing up in 
violent homes. 

The ABA report, “The Impact of 
Domestic Violence on Children,’ was 
released during the association’s an- 
nual meeting, held in August in New 
Orleans. In releasing the report, then- 
ABA President William Ide III called 
on lawyers across the land to join in a 
profession-wide fight against domestic 
violence, just as President Bill Blews 
this month calls on all Florida lawyers 
to provide advocacy and support to 
programs aimed at confronting and 
dealing with this complex problem. 

The ABA report has not yet been 
presented to the policy-making House 
of Delegates. Before specific proposals 
are submitted for votes to the House, 
your Board of Governors will receive 
more detailed information for its use 
in deciding whether to instruct our 
ABA delegation on how to cast ballots 
in the name of Florida lawyers. I have 
asked the Bar News staff to watch for 
the later ABA reports and to cover 
them in some detail, so that you might 
make your views known to your Board 
of Governors representatives prior to 
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EXECUTIVE DIRECTIONS 


Florida, ABA Take Lead 
on Domestic Violence 


by John F. Harkness, Jr. 


their debate on the ABA proposals. 

The preliminary findings contained 
in the ABA report are unsettling, to 
say the least. The report estimates 
that domestic violence touches the lives 
of 3.3 to 10 million children in this 
country each year. These children do 
not have to suffer abuse personally to 
be adversely affected, the report found, 
but suffer grievously from “merely ob- 
serving or hearing the domestic 
terrorism of brutality against a parent 
at home.” 

The report calls for increasing re- 
sources for education and treatment of 
children exposed to domestic violence 


and expresses concern over what it 
terms “a profound shortage of legal 
services available to quickly and effi- 
ciently aid low-income parents in do- 
mestic violence cases.” 

Among the other recommendations 
contained in the report are proposals 
to: 
e Require perpetrators of domestic 
violence to relinquish possession of any 
firearms they may own to police; 

e Require arrest of abusers where 
there is probable cause to believe court 
orders of protection have been violated 
or the abuser has violated a custody 
or visitation order; 

e Provide sufficient law enforcement, 
shelter, health care, and judicial re- 
sources to promote the safety of victim- 
ized parents and their children. 

e Providecontinuing education to all 
attorneys, judges, and others involved 
in juvenile, child welfare, and domestic 
relations cases on the impact of vio- 
lence on children. 

This special issue of the Journal and 
the Bar’s evolving response to propos- 
als contained in the first report of the 
Governor’s Task Force on Domestic Vio- 
lence place us, with the ABA, in the 
vanguard of attorneys becoming in- 
volved in addressing violence in the 
home. I hope you will watch the Bar 
News for continuing developments and 
let the Board of Governors know whether 
you support the Bar’s efforts. 0 
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~ exclusively on the LENIS= 


DomeESTIC VIOLENCE AND THE 
ROLE OF FLORIDA’S ATTORNEYS 


A note from the guest editor 


by Robin S. Hassler 


his Journal presents many, but not all, 

of the issues facing a lawyer who is 

confronted with domestic violence in his 

or her practice. We could have written 
volumes, if time permitted, because family violence 
issues are vexing and complex. Opinions as to its 
causes and effects, its perpetrators, and its solutions 
are many. From both a legal and public policy 
perspective, we are in the infancy stages of discuss- 
ing a phenomenon that has been minimized as to its 
importance, and that has been treated as taboo. 
This publication is part of an evolution in under- 
standing domestic violence. It is neither the first 
nor the last word on the topic, but is, I hope, a 
practical guide for the legal practitioner that offers 
the basics about domestic violence and some sugges- 
tions for further information and community involve- 
ment. 

I am grateful to all who have worked on this 
project. Governor Lawton Chiles created the state’s 
first Domestic Violence Task Force, and he intro- 
duces the topic here. Judge Lynn Tepper was 
instrumental in the design and selection of topics 


Robin S. Hassler serves as the 
executive director for the Gover- 
nor’s Task Force on Domestic 
Violence, and the Governor’s 
coordinator for women’s issues. 
She is president of the board 
of directors of Refuge House, a 
local spouse abuse shelter and 
rape crisis center, and is on the a 
Florida Supreme Court Gen- 
der Bias Study Implementa- , 

tion Commission. She graduated from Florida State 
University College of Law in 1984 and holds an 
M.A. from Florida State University and a B.A. from 
American University, where she graduated summa 
cum laude in 1981. 
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and authors, as well as an author herself. Judge 
Linda Dakis and Ronald A. Chez, a physician, two 
members of the Governor’s task force, write from 
their unique perspectives on the problems of family 
violence facing Florida’s bar and bench. David 
Hicks, an assistant public defender, and law profes- 
sor Steven Goldstein detail the issues faced by 
defense counsel in family violence cases. Cheney 
Mason comments on the actual and potential abuses 
within the legal system, on behalf of the Criminal 
Law Section. Ann Campbell White gives the family 
law practitioner information on behalf of the Family 
Law Section. Margaret Rosenbaum offers a prosecu- 
tor’s perspective, and Mary Ann Dutton and Cathy 
Waltz have described the victim and the batterer. 
Daniella Levine, on behalf of the Public Interest 
Law Section, and Deborah Weissman have brought 
two perspectives of partner violence to light: those 
pertaining to children and to our state’s immi- 
grants. Mark Schlakman describes Florida’s unique 
clemency procedures as they affect battered women. 

Throughout this issue, “she” is used in reference 
to the victim and “he” in reference to the perpetrator 
of family violence. This is not done to minimize the 
reality faced by male victims. The usage reflects 
current Florida statistics that show, overwhelm- 
ingly, that females are victims and that males are 
perpetrators. 

As lawyers, we have all seen the victims of 
domestic violence. They are our clients, colleagues, 
neighbors, and ourselves. Many people in The 
Florida Bar have brought family violence into the 
open and have begun enhancing the awareness of 
Florida’s lawyers about its prevalence, dynamics, 
and what we, as lawyers, can do to address the 
violence. This issue of the Journal is an important 
step forward toward awareness and education for 
lawyers. It is also a fitting way for us to observe 
October, Domestic Violence Awareness Month. (1 
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TAKING DOMESTIC 
VIOLENCE SERIOUSLY 


very three days in Florida, 
someone is killed by a 
spouse, ex-spouse or co- 
habitant.! While the hid- 
den epidemic of domestic violence re- 
cently has received more attention than 
ever before because of the O.J. Simpson 
case, it has been a tragic reality in 
Florida for a long time.? In September 
of 1993, I created the first statewide 
Task Force on Domestic Violence and 
charged it with determining the nature 
and extent of domestic violence in our 
state.? In January 1994, the task force 
produced a report with over 225 recom- 
mendations for action.* Several of these 
recommendations were adopted by the 
1994 Legislature,5 and more are being 
adopted and implemented as this is 
written. This report calls to all corners 
of the state for a swift and compre- 
hensive response. 
The prevalence of domestic violence 
in our homes is a stark and a tragic 


by Governor Lawton Chiles 


reality. What these statistics do not 
show, however, is how our children are 
affected, and the danger they face daily 
both as physical victims and as wit- 
nesses to the violence. If we do not 
interrupt the violence today in the 
home, the cycle will repeat itself over 
and over again. 

A child from an abusive home is 
much more likely to be violent or a 
victim of violence when he or she 
becomes an adult. A child who lives in 
a violent home lives in a veritable war 
zone of both physical and emotional 
terror. Children in violent homes are 
at greater risk of abuse or child abduc- 
tion. They perform poorly in school, 
suffer sleep and eating and other physi- 
cal disorders, and they often are anx- 
ious, depressed, and angry. Make no 
mistake, children are the victims if a 
parent is violent to another parent, and 
their pain is very real. 

Our state’s elder citizens also are 
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victims of the silent horror of family 
violence. They have special needs, and 
as a society we also owe to them a place 
of refuge and peace that they can call 
home. 

Domestic violence is a crime against 
the state. It is not a private matter.® 
We need to raise awareness about this 
issue and take concrete steps in our 
courtrooms and on our streets to treat 
domestic violence as a crime, equal in 
seriousness to any other crime. 

Victims and abusers come from all 
walks of life. They are bankers and bus 
drivers, they are college students and 
they are among our state’s unemployed. 
They live in low-cost housing and they 
play golf at our most prestigious coun- 
try clubs. No group or race or class is 
immune from the effects of domestic 
violence. 

Domestic violence is a complex prob- 
lem and requires a coordinated, multi- 
faceted response. There is a wide range 
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of professionals whose duty it is to be 
informed and educated about domestic 
violence. They include judges, attor- 
neys, physicians, health care workers, 
religious leaders, business people, law 
enforcement, teachers, and public offi- 
cials. In fact, all of us also have re- 
sponsibilities as neighbors, friends, and 
co-workers to know about domestic 
violence and to know what we can do 
to stop it. 

In the area of family violence, Flor- 
ida’s laws, generally, are good. How- 
ever, our system’s responses have not 
been adequate to address this problem. 
There are clearly “gems” of activity 
around our state in the area of domes- 
tic violence interventions such as spe- 
cialized courts, active domestic vio- 
lence centers, emergency rooms with 
violence protocols, doctor-lawyer part- 
nerships, community forums, produc- 
tive batterer intervention programs, 
and schools with specialized instruc- 
tional programs. However, much more 
needs to be done. 

This issue of the Journal was a 
specific recommendation of the Gover- 
nor’s Task Force on Domestic Vio- 
lence.’ As the task force report found, 
and as I have always believed, it is 
critical that attorneys and judges are 
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Governor Lawton Chiles has estab- 
lished Florida as the first state to 
begin screening every pregnant 
woman and newborn for factors that 
could adversely affect a child’s 
healthy development. He is currently 
the co-lead governor on Emergency 
Response and Mitigation for the Na- 
tional Governors’ Association and is 
chair of the Southern Regional Edu- 
cation Board. 


The Bar has excelled 
in the area of public 
awareness on many 
topics, and should 
include domestic 
violence in its 
program to assist in 
educating the public 
about the issue— 
and on what the 
public can do in the 


Justice system to 
find help 


informed and involved in addressing 
the problems of family violence. 

This issue answers many of the 
questions a lawyer or a judge may face 
daily, including: 


“What is domestic violence?” 
“Can a batterer be cured?” 
“What about the children?” 
“How can I work with physicians?” 
“What are the issues facing our 
immigrant population?” 

e “What will I face if I take on a 
domestic violence case pro bono?” 

e “How is domestic violence relevant 
to dissolution?” 

e “What does an effective prosecu- 
tion look like?” 

e “How do I defend someone accused 
of domestic violence?” 

e “Howdo I defend a battered woman 
who fights back, and what do I do if 
she is convicted?” 


Every area of the law may bring a 
lawyer in contact with a victim or 
perpetrator of domestic violence. Con- 
sequently, every lawyer and judge has 
a responsibility to learn about its dy- 
namics and how to contribute to the 
solution. The first step is awareness. 
Along with the publication of this Jour- 
nal issue, the Bar should keep dis- 
cussion and learning about the topic 
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alive. As the task force has recom- 
mended, the Bar should focus con- 
tinuing legal education on the topic. 
Knowledge about family violence should 
be a prerequisite for any attorney who 
wishes to be certified in family or 
criminal law. Law schools should in- 
clude the topic in their curricula and 
the Board of Bar Examiners should 
include domestic violence issues and 
questions in the bar examination. Clini- 
cal programs should be established to 
match students with victims of domes- 
tic violence who need legal assistance. 
Pro bono responsibilities of attorneys 
should be directed to family violence 
cases. 

As no group is immune to the effects 
of domestic violence, the Bar should 
have referrals and help available for its 
members who are either victims or 
perpetrators. The Bar has excelled in 
the area of public awareness on many 
topics, and should include domestic 
violence in its program to assist in 
educating the public about the issue— 
and on what the public can do in the 
justice system to find help. 

The publication of this issue in Octo- 
ber is part of the state’s observance of 
Domestic Violence Awareness Month. 
Statewide, our communities are hold- 
ing seminars and special programs on 
domestic violence addressing general 
awareness as well as specific educa- 
tional tools. Your local domestic vio- 
lence center or your local bar asso- 
ciation can fill you in on special events 
in your local area. 

Recently, an editorial asked: “When 
will society take spouse abuse seri- 
ously?”® In Florida, the answer is 
“Now.” Through the work of the Gover- 
nor’s task force, that work has begun. 
This issue of the Journal, too, is proof 
that the problems of family violence 
are before the public, and are being 
taken very seriously. 0 


1 Florida Department of Law Enforce- 
ment, 1994. 

2 This frequency can be documented for 
the years 1989 to 1993. Statistics for prior 
years are unavailable. 

3 Executive Order 93-269, later amended 
Executive Order 94-17. 

4 Tue First Report OF THE GOVERNOR’S TASK 
Force on Domestic VIOLENCE, 1994. 

5 See Fla. Laws Chs. 94-134 and 94-135. 

6 Fra. Star §741.2901(2) (1993). 

7 See Report Recommendation 165. 

8 USA Topay, July 20, 1994. 
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...What a windbag. Reminds me of the guy at the bank 
this morning talking retirement plans for my firm. 401K5, 
SEPs--he had more abbreviations than the IRS. Ive got 
a simpler retirement plan. Win the lottery, say adios to all 
this, and take a full-time job working on a tan and a 
Mai Tai in Cancun. SEP Wasn't he one of the Three Stooges?... 


You have more important things to concentrate on than 
| retirement planning. So weve made retirement strategies 
simple. We do all the work, you get all the 
tax saving opportunities, as well as very 
happy employees. For information, call our 
Business SuperPhone at 1-800-562-2987 


We want your small 
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THE DYNAMICS OF DOMESTIC VIOLENCE: 
UNDERSTANDING THE RESPONSE 
BATTERED WOMEN 


ntervention with domestic vio- 

lence in the legal system re- 

quires an understanding of the 

dynamics of domestic violence. 
This article explores those dynamics 
with reference to the battered woman 
through a discussion of how to recog- 
nize domestic violence, the battered 
woman’s resistance to violence and 
abuse, and the psychological effects of 
domestic violence on those who experi- 
ence it. The article concludes with a 
discussion of testimony about domestic 
violence in the courts in both criminal 
and civil matters. 


Recognizing Signs of Battery 
Signs of domestic violence are not 
always easily recognized. Usually, the 
reason is not because victims have 
experienced no injury or severe threats 
of violence. The reason has more to do 
with the complex dynamics of domestic 
violence and the secrecy and distor- 


by Mary Ann Dutton 


tions that shroud it. Recognizing that 
a woman may be battered requires an 
understanding of the range of violence 
and abuse to which she may have been 
exposed, the strategies she may have 
used to protect herself and her chil- 
dren, and the ways in which the vio- 
lence may have impacted her psy- 
chologically, physically, economically, 
and socially. 

Domestic violence and abuse should 
not be understood simply as a list of 
episodes that have occurred over time, 
nor as a list of aggressive behaviors 
that can be added up to see who has 
won the fight.! Rather, it is a pattern 
of interaction that inevitably changes 
the dynamics of the intimate relation- 
ship within which it occurs. Thereaf- 
ter, both parties understand the mean- 
ing of specific actions and words within 
the continually changing context that 
includes a history of violence or abuse 
and the resultant physical injuries and 
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psychological, social, and economic con- 
sequences of it. This phenomena is 
similar in concept to what occurs when 
we learn to attribute meaning to com- 
mon experiences and that results in 
such expressions as the “silent treat- 
ment,’ a glaring look, a stern voice, or 
a critical tone from an intimate part- 
ner, a parent, or other family member 
when we visit for the holidays, are late 
for an appointment, or miss an impor- 
tant family event. The meaning of the 
communication extends far beyond 
what is being said or done in the 
moment. 

Domestic violence has been concep- 
tualized as physical abuse, sexual 
abuse, and psychological abuse, which 
includes abuse toward property and 
pets.? Patterns of behavior considered 
to be domestic violence within the 
social science literature generally are 
more inclusive than behaviors defined 
within the criminal codes. 


GETTING OUT: When Pam’s husband located her 


Physical Violence 

Aggressive behaviors observed in do- 
mestic violence relationships have in- 
cluded throwing objects (e.g., beer can, 
lamp, telephone, brick) toward some- 
one; pushing; physical restraint by force- 
fully holding or tying up; slapping; 
pulling hair; punching; kicking; burn- 
ing; choking, strangling, or smothering; 
slamming head against hard object; 
beating; running into with an automo- 
bile; putting dangerous substance (e.g., 
gasoline, bleach) on skin or in eyes; and 
use of a weapon (e.g., knife, gun, screw- 
driver, machete). The variations of physi- 
cal abuse are many. 


Understanding the seriousness of 
physical violence often requires deter- 
mining the context in which the behav- 
ior occurred, since the severity of physi- 
cal aggression does not adequately pre- 
dict seriousness of resultant injury in 


domestic violence situations.? For ex- 
ample, “pushing” seems to be a rela- 
tively less serious form of aggression, 
unless one considers the push to be 
down a flight of stairs perhaps during 
pregnancy, in front of an oncoming 
vehicle, into a glass door, or out an 
upper-level window. Thus, some be- 
haviors that seem relatively minor may 
actually result in serious injury. As to 
the converse, although a gunshot may 
result in a superficial physical wound, 
the potential risk of serious injury and 
the certain likelihood of psychological 
damage combine to make use of a gun 
a serious form of domestic violence, 
regardless. Since even physical aggres- 
sion that may seem relatively minor 
on the surface can be quite severe, a 
fuller understanding of the context in 
which the behavior occurred, to include 
the history of prior abuse, is necessary 
to determine its meaning to the victim. 


at a crisis center, she fled to another city. 


Sexual Violence 

By legal definitions, sexual assault 
typically requires the elements of lack 
of consent, force or threat of force, and 
sexual penetration. Sexual abuse in 
domestic violence relationships includes 
a broader range of behavior, some of 
which may not, per se, meet legal 
criteria for criminal behavior. It may 
also include unwanted sexual conduct 
engendered through more subtle or 
implicit threats. These threats gain 
their power based on a history in which 
the batterer’s violence and abuse have 
been associated with demands for sex- 
ual behavior. Thus, other forms of 
sexual abuse in a domestic violence 
relationship may also include requir- 
ing the battered woman to engage in a 
variety of unwanted sexual behaviors 
that may not be considered criminal 
behavior but, nevertheless, may result 
in devastating psychological and physi- 
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cal consequences. 

It may be even more difficult to 
recognize domestic violence when that 
violence includes sexual assault, be- 
cause of the reluctance of the victim to 
disclose details about what society 
views as a delicate subject. Thus, it 
may be necessary to use an interviewer 
who is sensitive to the issues of domes- 
tic violence and a well-trained inter- 
viewer who has established a trusting 
and collaborative relationship with the 
battered woman in order to elicit the 
necessary information. Likewise, if the 
sexual abuse has included requiring 
the battered woman to engage in ille- 
gal behavior (e.g., prostitution, child 
sexual abuse), the obstacles may be 
even greater. Remember that a wom- 
an’s report that she has engaged in 
consensual sexual behavior with a part- 
ner does not negate the possibility that 
at other times she has experienced 
sexual violence and abuse by that part- 
ner. 


Psychological Abuse 

Physical and sexual abuse often are 
accompanied by some forms of psycho- 
logical abuse. As with physical and 
sexual violence, psychological abuse 
functions to maintain control over an- 
other. Psychological abuse has been 
variously categorized® to include coer- 
cion and threats (e.g., threats to kill 
battered woman or others, take chil- 
dren away, destroy financially, coerce 
to engage in illegal activity such as 
drug trafficking, prostitution); intimi- 
dation (e.g., displaying weapons, de- 
stroying objects, menacing gestures); 
isolation (e.g., limiting use of tele- 
phone, contact with others); minimiza- 
tion, denial, and blaming (e.g., blaming 
the battered woman in part or whole 
when violence occurs, “we’re both 
guilty”; acting like the violence is non- 
existent or not a problem); use of chil- 
dren to control (e.g., using children to 
relay messages of intimidation and 
threat, using custody or visitation pro- 
ceedings to gain access to battered 
woman or to control her whereabouts); 
use of economic resources (e.g., unilat- 
erally maintaining exclusive access to 
cash, credit cards, bank accounts; ac- 
cruing debt in battered woman’s name; 
withholding child support payments); 
use of “male privilege” (e.g., making 
unilateral decisions about such issues 
as where to live, major purchases, 
whether the woman is employed out- 


side the home); induced debility (e.g., 
sleep or food deprivation); monopoliza- 
tion of perceptions (e.g., limit access to 
information); emotional abuse and de- 
gradation (e.g., name calling, insults); 
induced altered states of consciousness 
(e.g., hypnotic induction, forced alcohol 
or drug use); and occasional indulges 
that keep hopes alive that the violence 
and abuse will end. 

“Stalking” is a form of abuse recently 
added to criminal codes that may in- 
volve numerous examples of psycho- 
logical abuse as described above. Stalk- 
ing behaviors such as repeatedly send- 
ing letters, appearing at one’s work or 
home, and incessant phone calls typi- 
cally carry with it the message of 
intimidation (e.g., “I can find you or 
have access to you whenever I want 
to”) or coercion to return to the bat- 
terer. 

The common thread underlying all 
violent and abusive behavior is that it 
exerts control over the battered vic- 
tim’s movements, emotions, thoughts, 
and potentially every aspect of her life. 
Not only recognizing specific violent 
and abusive behaviors, but also under- 
standing the pattern of that behavior 
over time is necessary to be cognizant 
of the nature of the domestic violence 
situation that a woman experiences. 


Battered Women’s Resistance 
to Violence and Abuse 

Battered women respond to the vio- 
lence and abuse they experience in 
numerous and varied ways, but the 
common theme is that there is a pat- 
tern of resistance. The resistance may 
be active or passive; it may be violent 
or nonviolent. It may involve the help 
of other people, or the battered woman 
may act alone. The battered woman’s 
resistance against violence or abuse 
may involve behavior that is legal or 
illegal. The battered woman may be 
worn down in her efforts to resist or 
she may be vibrant, angry, and deter- 
mined. 

The often-asked question, “Why did 
she stay?” is too narrow a perspective 
from which to understand the response 
of the battered woman who remained 
in (or returned to) the abusive home. 
Further, the question puts the empha- 
sis in the wrong place: on what she 
didn’t do, rather than on what she did. 
Finally, the question erroneously im- 
plies that leaving the batterer neces- 
sarily increases the woman’s safety. 
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At the point that separation (or the 
decision to separate) occurs, the risk 
of violence to the battered woman in- 
creases, a phenomena referred to as 
“separation abuse.”? When battered 
women are killed, they are more likely 
to be killed after having left the rela- 
tionship.’ For some, staying may actu- 
ally be a strategy—at least for the 
present—for increasing the likelihood 
of staying alive. 

Strategies battered women have dis- 
covered in their attempts to resist the 
violence and abuse perpetrated against 
them by their intimate partners are 
extensive and influenced by many fac- 
tors, such as economic resources, social 
status, social support, children, physi- 
cal and emotional vulnerabilities. These 
help-seeking strategies have been 
grouped as personal (e.g., hiding or 
disguising one’s appearance, compli- 
ance with demands, fighting back, not 
fighting back), informal (e.g., telling 
family or friends, seeking shelter, seek- 
ing support group), and formal (e.g., 
calling police, filing for divorce or legal 
separation, seeking mental health or 
medical intervention). Mapping the 
range of strategies that a battered 
woman uses to resist the violence and 
abuse against her and her children 
presents a perspective of the battered 
woman different from that of a stereo- 
typical helpless, passive victim. 

One assumption that professionals 
and laypersons alike often make is 
that the battered woman can stop the 
violence if only she does the right 
thing. Sometimes batterers stop their 
violent and abusive behavior,!° but 
whether they do depends on the bat- 
terer, not on the battered woman. Some- 
times the battered woman’s response 
to violence (e.g., threatened separation 
or threats to call the police) may be 
sufficient for a batterer to alter behav- 
ior. But, in other cases, even successful 
criminal prosecution is not adequate 
to protect a battered woman from being 
repeatedly injured or even killed once 
the batterer has been released. 

In all cases, understanding a bat- 
tered woman’s response to violence 
means recognizing the following: a) the 
chronology of her efforts or strategies 
to resist the violence and abuse against 
her, the children, and others around 
her; b) the emotional, economic, social, 
and physical costs to her for engaging 
in these efforts; c) the response of 
others to the battered woman’s use of 


these efforts; d) the short- and long- 
term outcomes of those efforts with 
reference to safety from violence and 
‘abuse; and e) the obstacles to strate- 
gies the battered woman did not chose. 


Psychological 
Effects of Violence 

The battered woman’s response to 
domestic violence and the psychologi- 
cal impact on her cannot be understood 
solely on the basis of a description of 
the violent or abusive behavior alone. 
The meaning of the behavior, derived 
in part from the context in which it 
occurred, influences its psychological 
impact. 

The nature of the psychological im- 
pact of domestic violence varies signifi- 
cantly among battered women,!2 and 
the battered woman’s psychological re- 
actions to violence may influence the 
strategies she uses to respond to it. 
Some reactions like fear, terror, or 
anger may increase the likelihood, the 
nature, or the intensity of a battered 
woman’s resistance against violence. 
Conversely, other psychological reac- 
tions (e.g., depression, substance in- 
toxication, low self-esteem) may reduce 
the likelihood or the fervor with which 
she is able to pursue certain of these 
resistance strategies. 


Testimony About Domestic 
Violence in the Courts 

Domestic violence can be relevant to 
a variety of legal issues involving bat- 
tered women in both criminal and civil 
cases. Examples of such criminal cases 
include when a battered woman is 
charged with killing an abusive part- 
ner!3 and other situations when she 
has engaged in illegal behavior under 
duress from an abusive partner,!4 and 
when a batterer is charged with violent 
crimes against an intimate partner.!5 
Civil actions include civil tort litigation 
by a battered woman against an abu- 
sive partner for claims of personal 
injury and others losses,!® and marital 
dissolution and/or custody proceed- 
ings!’ in a relationship in which do- 
mestic violence has occurred. 

The concept of the “Battered Woman 
Syndrome” requires redefinition for ap- 
plication to the legal system.!8 The 
rationale for redefinition is twofold: 
Testimony concerning the experiences 
of battered women refers to more than 
their psychological reactions to vio- 
lence, and the psychological realities 


of battered women are not limited to 
one particular “profile.” More appropri- 
ate major questions might be, “Is there 
evidence of a history of domestic vio- 
lence?” and “What is the relationship, 
if any, of that violence to the legal 
issues in the case?” 


Evidence of a History 
of Domestic Violence 
The recognition of domestic violence 


is necessary to assess the significance, 
if any, of domestic violence to any legal 
context. The discussion above outlines 
the types of violence and abuse for 
which evidence may be sought. In some 
cases, the secrecy of domestic violence 
has been so complete that no one other 
than the battered woman has clear 
knowledge of the violence. The violence 
may have occurred “behind closed 
doors” where no medical records or 
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hands, and say what’s the use? 


So what should we do? 


out for horizons unknown. 


Horizons unknown. 


It seems every dawn brings still another technoterm to wrap our 
minds around. First there was RAM and ROM. Then came bytes 
and bits. Now we’re wrestling with EDI, OCR, ANSI X12. And 
these are not mere fodder for the computer nerdists among us, mind 
you, but the stuff that our daily routines soon will be made of. 

Is this cause to question ourselves, we who remain perplexed 
by the lowly VCR? Is this enough to make us throw up both our 


Our natural inclination, given our professional bent toward 
analysis, is to try to figure everything out, and where we, as real 
estate lawyers, fit in. The problem is, no one knows. So there’s no 
one to ask, no one to help sort things out for us, to explain and 
interpret the answers to us, or even tell us what the questions are. 
There’s no one who can forecast our future. 


First, don’t be intimidated. The technological revolution will 
proceed just fine along its inexorable path even without our fretting 
over the course it happens to be taking at any given moment. 

Second, don’t ignore it. It’s one thing to let technology evolve 
naturally in all its complexity without undue stress; it’s quite another 
to pretend it isn’t happening and ensconce ourselves in the tried-and- 
true, taking bizarre comfort by keeping change at bay, railing, “That’s 
how I’ve always done it and I’m not about to change now.” 

Third, welcome it. Technology can level the playing field. Be 
alert to opportunities, be willing to learn, be receptive to developments 
that hold the potential to improve your practice. Explore your environ- 
ment to find ways to outpace those who are complacent. 

We’re a lot like the ancient mariners of the 15th century. We 
may not fully understand the world around us, the wind, the sun, and 
the stars. We may fear the earth is flat. But still we set out in our fine 
wooden ships, under full sail, making the best of the wind, the tides, 
the forces of nature as we know and understand them, as we reach 
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police reports are available; family and 
friends either deny or were shielded 
from knowledge of the abuse; bruises 
were hidden by clothing; and absentee 
employment was masked by sick leave 
or changing jobs. In such cases, the 
isolation surrounding domestic violence 
can compound its otherwise detrimen- 
tal effects. Typically, however, the more 
complex task is linking the occurrence 
of domestic violence to the legal ele- 
ments of the specific case. 


Relationship of Domestic 
Violence to Legal Elements 
The potential relevance of domestic 
violence to the law depends, of course, 
on the specific legal elements of the 
particular legal issue at hand. The role 
of an expert witness is to conduct an 
evaluation of the three major areas 
addressed above—history of domestic 
violence, strategies for resisting vio- 
lence, and psychological effects of vio- 
lence—and to develop an analysis of 
their relationship to the legal issues 
presented in the specific case at issue. 
For example, in a domestic homicide 
case in which the battered woman is 
the defendant, the pattern of violence 
over time, such as escalation and vio- 
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lence triggered by specific events, her 
previous efforts to resist the violence 
(and the various factors that influence 
those efforts), and the psychological 
effects of violence may all speak to the 
issue of reasonableness of the battered 
woman’s perception of imminent fear 
of great bodily harm or death.!9 In the 
example of a civil tort action against 
an abusive partner, the psychological 
impact of the domestic violence is par- 
ticularly relevant to the issue of dam- 
ages. In a criminal prosecution of a 
domestic violence perpetrator, testi- 
mony that speaks to the battered 
woman’s resistance to the violence, and 
perhaps more specifically to the obsta- 
cles to those efforts (e.g., fear, hope 
that the violence would end), may be 
relevant to proving the fact of the 
violence per se. 


Conclusion 

Understanding the dynamics of do- 
mestic violence and battered women’s 
response to it are both necessary when 
raising the issue of domestic violence 
in a legal case. A battered woman’s 
response to domestic violence includes 
both the strategies she has used to 
resist it and the psychological effects 
of it. An adequate analysis requires 
an understanding of how these types 
of responses interact not only with 
each other, but also with the batterer’s 
behavior (e.g., violence, apologies, re- 
morse) and others’ response to it. 
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THE Court’s ROLE IN 
ENDING FAMILY VIOLENCE 


ebecca is always in 
trouble. Repeatedly, the 
young teenager appears 
in juvenile court for mi- 
nor crimes. Despite repeated attempts 
of supervision and counseling, she con- 
stantly violates the court’s orders by 
running away, refusing to go to school, 
disobeying the rules at home, and fight- 
ing. Rebecca’s father and stepmother 
always appear in court, the father 
complaining that “she just won’t lis- 
ten.” One day, the stepmother appears 
in court without the father. She has 
bruises on her face. Further inquiry 
reveals that the father has been ar- 
rested the prior evening for beating 
her, and was charged with aggravated 
battery, a felony. This abuse had been 
going on for 10 years, occurring in front 
of or within earshot of the children. 
Ten years too late, the assistant state 
attorney assures the stepmother that 
his office will assist her if she will 


by Judge Lynn Tepper 


follow through with a prosecution. Ten 
years too late, the court suggests that 
the stepmother seek assistance through 
the local shelter. 

Despite the fact that the justice sys- 
tem eventually worked effectively with 
that victim of domestic violence, (the 
father pleaded no contest to the charges 
and was sentenced to three years in 
prison; the stepmother divorced him 
and obtained a permanent restraining 
order), it failed Rebecca and her older 
sibling. The entire judicial system, as- 
sociated agencies, and the judge failed 
to recognize the significance of the 
domestic violence in the family until it 
was virtually too late. Despite numer- 
ous reports to the “system,” no agency 
or therapist recommended, and no judge 
ever ordered, the father to participate 
in a batterer’s treatment program. Ten 
years earlier the court intervention 
was based on child abuse. Over nine 
years of court records reveal only two 
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early references to beatings of the 
mother. No one ever pursued it. The 
therapist and HRS counselors called it 
“marital difficulties.” Those “marital 
difficulties” resulted in approximately 
nine domestic violence arrests of the 
father, until he finally went to prison. 

With dad in prison, mom dead, and 
stepmom having no legal rights, Re- 
becca was placed in foster care after a 
placement with an older abused sister 
failed. Stepmom succeeded in support 
groups at the local shelter; Rebecca 
continued to run from every placement. 
Finally picked up, Rebecca is now six 
months pregnant! from a boy who, 
guess what, beats her. All alternatives 
exhausted, Rebecca is now placed with 
her stepmom, who will get her to a 
teenager’s support group at the shelter 
and assist with prenatal care. Maybe, 
just maybe, Rebecca will stop running 
long enough to come to terms with her 
violent childhood and become capable 


IN THE SYSTEM: A Pennsylvania woman identifies her attacker for police. 


of raising a child in a nonviolent house- 
hold with nonviolent relationships. 
Cases like Rebecca’s brought me to 
the stark realization that, as a judge, 
and as an attorney, I have failed to 
recognize domestic violence as the 
source of what led the defendant or 
child or family into the justice system. 
Despite my expanding knowledge of 
domestic violence, it took cases like 
Rebecca’s and those of the women in 
prison whom I have extensively inter- 
viewed? to appreciate the tremendous 
gaps in our system. The court system 
has persistently overlooked domestic 
violence in noncriminal and criminal 
cases. Unless it is neatly packaged and 
marked as domestic violence, we do not 
unwrap it to see what is really inside. 
The reality is that our existing justice 
system can readily unwrap it and prop- 
erly label it so that it is addressed 


directly instead of being mishandled 
and sent in and out of our system until 
it finally explodes in our faces. 


Resources 

We need look no further for resources 
to help us than guardians ad litem, 
HRS, juvenile justice caseworkers/case 
managers, child protection teams, vic- 
tim advocates, shelter volunteers, pa- 
role and probation officers, or the attor- 
neys in the case. Professionals in the 
community associated with the family, 
such as psychiatrists, psychologists, 
therapists, and shelter personnel can 
also provide invaluable input. All of 
these individuals, provided they ask 
the right questions or obtain certain 
records, can accurately advise the court 
at disposition or sentencing? of whether 
there is a history of domestic violence 
in the family, and its extent. For many 


it is truly history repeating itself. The 
court can determine what, if any, im- 
pact such disclosures should have on 
the court’s orders or sentences. 
Criminal histories of both child and 
parent can be informative. Have there 
been arrests made for various forms of 
domestic violence? Was a sentence im- 
posed or was the case dropped? What 
was the sentence? Has there been any 
involvement in a batterers’ program 
or a victims’ support group? Law en- 
forcement accumulates, by name and 
address, reports and responses to dis- 
turbances without arrests. An HRS 
check will expose prior dependencies 
or confirmed but closed cases of abuse. 
Within the county, a civil and probate 
docket review will reveal all Baker 
Act/Marchman Act petitions’ and 
petitions for injunctions and orders 
or dismissals. Pursuant to F.S. 


THE FLORIDA BAR JOURNAL/OCTOBER 1994 31 


§943.05(2)(g) and §741.30(7)(b) (1994), 
the FDLE is required to establish, 
implement, and maintain an electronic 
verification system of the existence and 
status of domestic and repeat violence 
injunctions. A check by the individual 
preparing a predispositional report 
(PDR), predispositional study (PDS), 
or presentence investigation (PSI) can 
locate all of the information suggested. 
Section 39.052(3)(b) mandates that the 
court consider the child’s entire assess- 
ment and “record of earlier judicial 
proceedings prior to making a final 
disposition” in delinquency cases. 

School records also are essential. 
Grades and attendance records alone 
are insufficient. Actual detailed disci- 
plinary reports and records of the so- 
cial worker assigned to the school or 
other school counselors and questions. 
to school administrators can be extraor- 
dinarily revealing. The school princi- 
pal may be familiar with the child or 
young defendant, siblings, and parents/ 
step-parents/paramours. The school 
knows when the child shows up in 
school with bruises or falls asleep be- 
cause there was no peace at home last 
night or that the parent periodically 
appears with marks or dark glasses or 
simply avoids appearing. School per- 
sonnel will likely hear the child’s dis- 
closure of the “fighting at home” or the 
parent’s violent outburst on the tele- 
phone or with a teacher. If assigned, a 
guardian ad litem can make the neces- 
sary school contacts. 


Indicators 

Whether dealing with dissolution, 
delinquency, or dependency cases, a 
misdemeanor, child abuse, or a homi- 
cide, the court may be handling a 
defendant, victim, delinquent, or fam- 
ily member who has been impacted by 
domestic violence. Some statistics show 
that eight to 11 percent of all pregnant 
women are abused by their partner; a 
child raised in a violent household is 
74 percent more likely to commit a 
crime against another person, 50 per- 
cent more likely to abuse drugs and 
alcohol, and 1,500 times more likely to 
be abused or seriously neglected than 
the national average in the general 
population; and 63 percent of young 
men (ages 11 to 20) serving time for 
homicide have killed their mother’s 
batterer.® 

Therefore, whether the children are 
the subject of a custody dispute, delin- 


quents, victims, witnesses, or youthful 
offenders, the court should recognize 
that the following behaviors may be 
indicative of prior exposure to domestic 
violence: 

e Disciplinary problems 
Truancy or failure to graduate 
Violence 
Substance abuse 

e Deficit of problem-solving skills 

e Mental illness (especially bi-polar 
disorder) 

e Poor peer relations 
Clinical depression 
Poor self-esteem 
Suicidal tendencies 
Delinquency 
Impulsiveness 
Psychosomatic disorders (fear, anxi- 
ety, sleep disruption).” 

This list is broad and may include 
more than those children who have 
been raised in violent households. It is, 
however, intended to alert those in the 
system that violence in the household 
may be the source of offending conduct 
if several of these behaviors persist 
despite counseling, intervention, or su- 
pervision. In addition, F.S. §39.42 pro- 
vides for truants, runaways, and un- 
governable children. Once more, do- 
mestic violence may actually be the 
root cause of the conduct. 

Nonviolent relationships are based 
on equality and are characterized by 
respect, trust and support, honesty, 
responsible parenting, shared responsi- 
bility, economic partnership, fairness, 
and nonthreatening behavior. Contrast- 
ing behaviors are used by one to coerce 
and to control the other. The presence 
of these behaviors—such as intimida- 
tion, verbal acts, isolation, minimizing, 
denying and blaming, using loved ones, 
abusing authority, economic control, 
coercion, and threats®—should alert 
the court or others in the system to the 
possibility of violence in the household. 

Remember, physical or sexual abuse 
tends to be utilized only when the other 
behaviors are ineffective. It is essential 
that the attorney, agency worker, thera- 
pist, psychologist, or the court ask 
questions that seek facts, not conclu- 
sions. Do not ask “Is there domestic 
violence in your household?” or “Does 
your partner beat you?” Instead, ask: 

e Are you afraid of anyone in your 
home? 

e Are you in a relationship in which 
you are or have been threatened or 
pushed, grabbed, kicked, or slapped? 
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e Does anyone in your home punch 
holes in walls or doors or break things? 

e Is there hitting in your home? 

To assess whether the perpetrator 
of violence is likely to kill the partner, 
family member, or justice system per- 
sonnel, determining whether certain 
factors exist is essential, particularly 
in an injunction petition or criminal 
case. See “Lethality Assessment” in 
Judge Dakis’ article, “Injunctions for 
Protection” also in this issue. The more 
intense the factor and the greater the 
number, the higher likelihood of an 
imminent or life-threatening attack. 


Dependency Cases 

Traditionally, the courts and the 
legislature have placed reunification 
of the family above all other goals in 
dependency. Today, the primary goal 
is to provide for and assure the “protec- 
tion and safety of the child.”? There- 
fore, temporary or permanent separa- 
tion of the parents may be necessary 
until there has been successful comple- 
tion of a lengthy (26 to 32 weeks) bat- 
terers’ intervention program,!° along 
with the more standard conditions of 
a performance agreement or case plan. 
Substance abuse counseling is a sepa- 
rate concern and may need to begin 
simultaneously if the ability to main- 
tain sobriety is borderline. 

Domestic violence support groups for 
the victim and children are essential. 
If none exist in your area, encourage 
your shelter or community mental 
health facility to seek grants or other 
funding to create them. Use of these 
groups can prove to be an effective tool 
in resolving families in need of services 
and children in need of services cases. 

In many cases, periodic judicial re- 
views should be scheduled every 60 to 
90 days instead of the statutory six 
months (the statute requires 90-day 
reviews with children under age four).!1 
This can prevent problems in the fam- 
ily from festering, and produces much 
faster successful compliance. 


Creation of Visitation Centers 
Visitation by the battering spouse 
should be supervised if the other par- 
ent or child may be a witness against 
the abusive parent. If the violence has 
been severe, no visitations should oc- 
cur until after the outcome of the case. 
Thereafter, it can be permitted pro- 
vided the batterer’s counseling has 
adequately progressed, and then only 


if otherwise in the best interest of the 
child.}2 

Massachusetts, Minnesota, Pennsyl- 
vania, and Hawaii are among the hand- 
ful of states which have created super- 
vised visitation centers. Because much 
of the violence which occurs during 
separation is associated with attempts 
to coerce reconciliation, the visitation 
arena can become a battleground. To 
avoid this, free or low-cost programs 
permit supervised exchange, on-site 
and monitored visits, as well as educa- 
tion and counseling for batterers on 
parenting and the impact of domestic 
violence on children. The batterer con- 
tinues to have access to the children 
and can learn and practice appropriate 
parenting without endangering the vic- 
tim-parent or risking child abduction. 
Judges and attorneys can spearhead 
such efforts in their communities 
through leadership and financial sup- 
port. The Massachusetts trial court 
childcare project is almost entirely 
funded through the private sector.!% 


Delinquency 

Upon disposition of a delinquency 
case, the court should enter orders as 
to both the child and parents. Pursuant 
to F.S. §39.054(5), the court may “order 
the natural parents or legal custodian 
or guardian of a child to participate in 
family counseling and other profes- 
sional counseling activities deemed ne- 
cessary for the rehabilitation of the 
child.” Accordingly, if the child’s under- 
lying problem is domestic violence in 
the home, the court should order the 
abusive parent into an appropriate 
batterers’ program. Courts have not 
hesitated to order parents of delin- 
quent children to participate in 
parenting classes. Domestic violence 
programs can be far more essential and 
successful and should precede any 
parenting class. As with dependencies, 
support groups for the victim should 
be part of any supervisory order. If a 
child is committed, such a recommen- 
dation can be included in the order and 
also be part of the re-entry/aftercare/ 
S.A.F.E. programs upon completion of 
commitment. Periodic reviews are sent 
by the commitment programs which 
outline what services are being utilized 
and the progress of the child. Do not 
hesitate to respond to such reviews by 
reminding the program of the child’s 
need for domestic violence counseling 
either as a victim or a perpetrator. 


For the child under community con- 
trol, the court may occasionally wish 
to schedule a judicial review,!4 particu- 
larly if the safety of the child in the 
home and compliance by the parents 
is in doubt. The statute permits this 
for purposes of reviewing compliance. 
If in doubt as to the existence of 
violence in the household, be certain 
to request or order a PDR; do not 


permit juvenile justice workers to give 
a brief, oral PDR. 


Residential Alternatives 
Juveniles who commit acts of vio- 
lence against a parent, spouse, or off- 
spring create particular problems for 
the court and counsel. Unfortunately, 
HRS does not take a “lock-out” case 
when a parent refuses to allow the 
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child into their home. An under- 
utilized statute permits such a juvenile 
to be court-ordered into a respite home 
or other similar residential facility 
when the child does not meet detention 
criteria.5 Likewise, when a juvenile 
is in fear of imminent bodily harm, the 
juvenile may voluntarily request pro- 
tection and be placed in secure or 
nonsecure detention.!® Another alter- 
native placement for a juvenile victim 
is a local runaway shelter or, if emanci- 
pated and a victim, the local domestic 
violence shelter. 

Above all, before you impose disposi- 
tion, ask the child and parent(s) if they 
wish to be heard. Allow them to ap- 
proach the bench so that they may be 
heard in private, if necessary. Some- 
times essential information can be ob- 
tained in this manner. 


Criminal 

There are four phases of criminal 
proceedings during which issues of do- 
mestic violence are of concern to the 
court: pretrial release, appointment and 


use of expert witnesses, jury instruc- 
tions, and sentencing. This article ad- 
dresses only pretrial release and sen- 
tencing. The other topics are covered 
elsewhere in this special issue. 

Pretrial release has been significantly 
modified by F.S. §§741.30(8)(b) and 
784.046(9)(b) (1994). No longer can a 
respondent in violation of an injunction 
be arrested and immediately post a 
modest bond. They now must be held 
in custody until appearance before a 
judge (i.e., first appearance) “for the 
purpose of enforcing the injunction and 
for admittance to bail in accordance 
with Ch. 903 and the applicable rules of 
criminal procedure, pending a hearing,” 
as noted in Ch. 94-135 of the Laws of 
Florida. 

At the first appearance and at sen- 
tencing for any domestic violence 
charge,” the state must present: prior 
arrests (domestic violence and nondo- 
mestic), prior injunctions against de- 
fendant including history of other vic- 
tims, and nonarrest domestic violence 
complaints against defendant.!8 


appropriate experts. 


current and first-hand experience. 


charge. 
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In determining the type of pretrial 
release, the court must assure the 
presence of the accused at trial and 
reasonably protect the community from 
risk of physical harm to persons. There- 
fore, a defendant who in all other 
respects may qualify for a nonmone- 
tary pretrial release may present too 
significant a risk of harm to the victim 
or other family members. In assessing 
the degree of risk, the court should 
apply the lethality assessment dis- 
cussed above. Some of that information 
may be gleaned from the probable 
cause affidavit or be known to the 
assistant state attorney or the victim. 

No matter what form of release is 
granted, a “no contact” clause should 
be included (see “Injunctions” for sam- 
ple language). It is also appropriate to 
specify that law enforcement shall as- 
sist the defendant in removing per- 
sonal effects in order to avoid a con- 
frontation or intimidation. A defen- 
dant in a “stranger” case would not be 
permitted to intimidate the victim, so 
neither should a domestic perpetrator 
have special access to his victim. It is 
not recommended by therapists of vic- 
tims or batterers that the phrase “initi- 
ate no contact” be utilized. This places 
a burden upon the victim to choose 
whether to allow contact. No contact 
means no contact. This clarity makes 
the job of law enforcement easier. No 
determination need be made as to 
whether the victim did indeed invite 
the defendant onto the property. Invi- 
tations do not vitiate the court’s order, 
and an arrest can and should be made 
for violation of the pretrial release 
conditions if the defendant is found in 
contact with the victim. All of these 
considerations apply whether the case 
is a misdemeanor or a felony. 

Sentencing considerations in county 
and circuit court should be the same: 
protection for the victim and punish- 
ment and rehabilitation for the defen- 
dant. 

Misdemeanor domestic violence is 
not insignificant. It should be on par 
with sentences imposed in DUI’s: man- 
datory evaluation and treatment; long- 
term probations; no contact clauses 
(similar to a no alcohol clause); and 
increasingly longer mandatory jail sen- 
tences for repeat offenses. 

It is often said that the first DUI in 
court is only the first time the defen- 
dant was caught. Similarly, National 
Crime Survey data show that once an 


individual is victimized by domestic 
violence, the risk of revictimization is 
high. During a six-month time period 
following an incident of domestic vio- 
lence, approximately 32 percent of vic- 
tims are victimized again.!9 If a victim 
does not notify law enforcement, there 
is a 40 percent chance that another 
assault will occur within six months.2° 
When there is intervention, even with- 
out treatment, one study showed 68 
percent of the victims indicated no 
revictimization within six months.?! 
Another study showed only 18 percent 
generated a new police incident report 
within six months of court intervention 
and 82 percent did not have a second 
incident reported.22 Treatment and 
court intervention has produced rates 
of up to 85 percent remaining nonvio- 
lent during the following year.?3 

An emphasis on early intervention 
is effective in preventing a battery 
from becoming an aggravated assault 
or homicide. Indeed, in 50 percent of 
the homicides in one city, the police 
had responded at least five times to 
domestic violence incidents.”4 

Fines, often imposed in stranger mis- 
demeanor violence, are an ineffective 
deterrent to domestic violence and im- 
pact negatively upon the victim who 
may continue to rely upon the defen- 
dant for child support or remains mar- 
ried to the batterer. 

Courts should not permit the vic- 
tim’s lack of willingness to prosecute 
or request for no jail to mitigate the 
sentence imposed. The dynamics of 
domestic violence are such that the 
victim may continue to be under the 
control and intimidation of the defen- 
dant or truly desire to reconcile. 

Likewise, in imposing sentence, the 
court should not focus on “why the 
victim stays” but on “why the batterer 
hits” and “how it can be stopped.” A 
long-term batterers’ intervention pro- 
gram, not couples counseling, should 
always be a condition of probation. 
Split sentences or consecutive sentences 
which follow incarceration with a term 
of probation as outlined above can be 
utilized to effect proper punishment, 
assure a period of safety for the victim, 
and attempt a long-term resolution of 
the violence. 

Reverse electronic monitoring is be- 
ing utilized successfully in New Hamp- 
shire and Colorado. Orange County, 
Florida, is currently implementing it. 
Following time in custody, a defendant 


is placed on an electronic monitor. A 
monitor within the batterer’s residence 
will activate a central system if the 
batterer is not there when required to 
be (as in traditional electronic monitor- 
ing). In addition, a monitor placed 
within the victim’s home will alert the 
victim, local law enforcement and the 
central system if the defendant comes 
within a designated number of feet of 
the victim’s home. When set off, an 
open mike to law enforcement will keep 
them advised as to what is occurring 
within the home and assist in assess- 
ing the risk as they respond.?° 

Upon a violation of probation (VOP), 
there should be immediate issuance of 
a warrant. In felony court, no bond 
should be considered. The same crite- 
ria set forth in pretrial release should 
be utilized. Courts should consider cre- 
ating a weekly VOP calendar so that 
arrests made within seven to 10 days 
appear on that docket for arraignment. 
Speedy court response is particularly 
effective in domestic violence cases. 


At all sentencings involving domes- 
tic violence, the court should give con- 
sideration to the prior history given 
by the state, as mandated in FS. 
§741.2901(3) and as available through 
resources noted in this article. The 
defendant’s behavior while the case 
was pending and response to prior 
court orders should be given great 
weight. 

Note that substance abuse is a sepa- 
rate problem requiring separate and 
additional treatment. Stopping the sub- 
stance abuse does not necessarily stop 
the abuse.26 

The court should give significant 
consideration to the lethality assess- 
ment (see “Injunctions”). In serious 
felonies (sexual battery, kidnapping, 
life burglaries, aggravated stalking, 
offenses in which weapons are used or 
threatened, and attempted homicides) 
several lethality factors have already 
been displayed and the court should 
be gravely concerned for the victim’s 
safety. Consequently, in applying the 
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guidelines the court may wish to con- 
sider the higher end or exceeding them, 
if lawful. Cases that have reached such 
heightened violence present a great 
risk of future homicide. 

Historically, courts have tended to 
impose more lenient sentences in do- 
mestic violence cases due to the rela- 
tionship between the parties. Ironi- 
cally, it is the relationship between the 
parties that should motivate the courts 
to treat these cases more seriously. 
Stranger victims of sexual battery, kid- 
napping, attempted homicides, home 
invasions, and other violent felonies 
are expected to suffer psychologically 
from a single episode of violence, to 
fear returning to the crime scene or 
retelling the story in court. As courts 
adjudge defendants who have terror- 
ized any victim, they consider the 
length of the attack or the severity of 
the injury. Similarly, in domestic vio- 
lence cases, courts should be cognizant 
of similar factors. Imagine how height- 
ened the fear must be for one who has 


Lynn Tepper is a circuit judge in the 
Sixth Judicial Circuit. She received 
her B.A. from Bard College (1974), 
and J.D. from Stetson University 
College of Law (1977). In addition 
to her service with committees and 
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the Florida Battered Women’s Clem- 
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Domestic Violence Task Force, presi- 
dent of the Probationers’ Educational 
Growth State Advisory Counsel 
(1992-present), and has made 
television appearances on ABC’s 
Nightline, CNN’s Crier & Co., and 
The Montel Williams Show, to dis- 
cuss domestic violence issues. 


endured a series of violence at the 
hands of a loved one within her own 
home. For many the experience has 
been not whether a beating will occur, 
but when; not whether there will be 
injury, but how severe or whether the 
batterer will succeed in killing.2? 

Families in which there is domestic 
violence often are involved in several 
divisions of the court at various times. 
The courts can be far more effective in 
ending the violence if they seek out and 
obtain as much of the family history 
as possible, including related cases. It 
is for that reason the circuits should 
endeavor to follow the lead of Hawaii 
and implement a policy of one family, 
one judge. 0 


1 According to a recent study, the most 
common factor among pregnant teens is 
that they grew up in violent households. 
This writer is discovering that, upon in- 
quiry of pregnant teens in my court, this is, 
almost without exception, accurate. 

2 As a member of the Governor’s Domes- 
tic Violence Clemency Review Panels (f/k/a 
Battered Women’s Syndrome Panels), I re- 
view cases of women who murdered their 
mates and now seek clemency alleging do- 
mestic violence as the leading factor in the 
homicide. 

3This article intentionally is not ad- 
dressing the impact of domestic violence on 
the fact-finder. Other articles within this 
special issue do address this topic. 

4Involuntary civil commitment or as- 
sessment acts: Fia. Stat. §394.463(1) for 
individuals dangerous to self or others due 
to mental illness; Marchman petitions be- 
came effective 10/1/93, for substance abus- 
ers who have or are likely to inflict physical 
harm to self or others or have refused 
voluntary treatment due to impairment: 
Fia. Star. Ch. 397. Some domestic violence 
cases have overlapping issues and both 
injunctive and civil commitment relief can 
and should be sought. 

5 PDR is a multidisciplinary assessment 
reflecting the child’s needs, §39.052(3)(a); 
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as the risks to the child and provisions for 
protection and safety of the child, 
§39.408(3)(a); the PSI is provided for in 
§921.231. 
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(1992); Massachusetts Dept. of Youth Serv- 
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7E. Hilberman and K. Munson, Sixty 
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NATIONAL JOURNAL 460-470, (1977-78); L. 
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That Judges May Miss: A Unique Guide to 
Custody Decisions When Spouse Abuse is 
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Charged, Jupces’ J. (Spring 1988); D. Kal- 
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of Marital Aggression, 46 J. Marriace & 
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and Against America’s Children, 17 J. Juv. 
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youth was the history of family violence or 
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VIOLENCE WHEELS. 

9 Fra. Star. §§39.408(3)(a); 39.41(1)(a)7.b 
and (1)(c) and (4)(d)3 (1993). 

10 Fla. Laws Ch. 94-134 94-135, §11 cre- 
ates the Commission on Minimum Stan- 
dards for Batterers’ Treatment which shall 
render a final report by 12/31/94. This 
should resolve the issue of what program is 
adequate. Short-term anger management 
is not a substitute, no matter how minimal 
or infrequent the violence. 

11 Pua. Star. §39.453(3). 

12 B.J. Hart, PCADV, May 1992. 

13 Massachusetts Trial Court Child Care 
Project, Alice Leary Reitz, Director, 2 Cen- 
ter Plaza, Boston, MA 02108, (617) 742- 
8383, fax (617) 227-9738; Pennsylvania: c/o 
Barbara J. Hart, Esq., PCADV, 524 
McKnight St., Reading, PA 19601; Hawaii: 
Children’s Program, c/o Hon. Frances Wong, 
1st Cir. Family Court, P.O. Box 3498, 
Honolulu, Hawaii 96811, (808) 539-4440, 
fax (808) 539-4402. 

14 Bia. Star. §39.054(1)(a)2. 

15 Pia. Star. §39.0445. 

16 Fra. Star. §39.042(1)(d). 

17 Star. §741.28(1): assault, battery, 
sexual assault, sexual battery, or any crimi- 
nal offense resulting in physical injury or 
death of one family or household member 
or of one residing with defendant. 

18 Fla. Star. §741.2901(3) (1994). 

19P.A. LancaN & C.A. INNES, BUREAU OF 
JUSTICE Statistics SPECIAL Report, U.S. Depart- 
MENT OF JUSTICE, PREVENTING Domestic Vio- 
LENCE AGAINST WoMEN (1986). 

20 U.S. Bureau of Justice Statistics. 

21 Bureau oF Justice Statistics, U.S. Dept. 
OF JUSTICE, PREVENTING DoMEsTIC VIOLENCE 
Acainst WoMEN: SPECIAL Report, BUREAU OF 
Justice Statistics (August 1981). 

22... Sherman and R. Berk, The Specific 
Deterrent Effects of Arrest for Domestic As- 
sault, 49 Amer. Soc. Rev. 261-272 (1984). 
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24THE PoLice FOUNDATION, WASHINGTON, 
D.C., NaTIoNAL INSTITUTE OF JUSTICE, DOMES- 
tic VioLENCE & THE Po.ice: SrupiEs in 
roiT & Kansas City (1977). 
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Wuart You Dipn’t LEARN IN LAw SCHOOL: 


Famity LAw AND DOMESTIC 


f you practice family law, 

chances are good you have rep- 

resented a person involved in 

domestic violence. Chances are 
also good that you may not have been 
aware of it. Yet the decisions you made 
and the way you planned your strategy 
would have involved risk to your cli- 
ent’s life, and possibly your own. 

Law school does not prepare an at- 
torney to understand the dynamics of 
domestic violence—how to recognize it 
in an initial interview, how to merge 
your client’s safety into case planning, 
and how to prove what is often hidden 
as a “private, family matter.” The reme- 
dies available to your client depend on 
your ability to spot the violence issues 
and be aware of appropriate relief. The 
failure of a family lawyer to be in- 
formed about the dynamics of domestic 
violence can be tantamount to mal- 
practice. 

So what do you do? First, it is crucial 


VIOLENCE 


by Ann Campbell White 


to determine, at the initial interview, 
whether you have a case involving 
domestic violence. It is often at this 
point, when the spouse is attempting 
to leave the relationship, that your 
client and the minor children are in the 
most danger.! Since abuse is nearly 
always tied to an attempt to control, 
battering usually increases when a 
batterer feels a loss of control over a 
victim. This also can be true when they 
perceive the threat of an outsider— 
you. 

But it is not always easy to uncover 
a history of abuse. Many battered 
spouses are reluctant to tell anyone, 
including their attorney, about actual 
or threatened violence. Further, attor- 
neys fail to invite disclosure because 
they assume the client will automati- 
cally tell them about something this 
important—but the client frequently 
does not.2 There are many reasons: low 
self-esteem which makes her feel the 
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abuse is her fault, fear that she won’t 
be believed or that the abuse will be 
minimized, a belief that no system can 
protect her, and the ever-present possi- 
bility that she has been threatened 
about even seeking legal intervention. 
You need to be aware of these problems 
if you are going to get to the truth and 
properly represent your client. 


Client Safety 

As you plan the initial stages of a 
dissolution of marriage where you 
represent the victim and domestic vio- 
lence is an issue, the safety of your 
client and her children is of utmost 
importance. F.S. §741.30 provides that 
a victim of spouse abuse may apply to 
the court for an ex parte injunction for 
protection, without notice to the abusive 
spouse, which may include exclusive 
use of the marital residence. Your 
client should be encouraged to have 
such an injunction in place prior to 


A NEW HOME: 


Mary sought refuge with her daughters after her husband threatened her with a shotgun. 


even initiating the divorce. Prior to 
service of the initial pleading and any 
motions or discovery requests, the cli- 
ent should also be notified that those 
actions will likely inflame an abuser. 
She needs to be able to make plans for 
her safety. In one case an attorney 
failed to request F.S. §741.30 relief and 
instead under Ch. 61 moved for tempo- 
rary exclusive use and possession of 
the marital home. Unfortunately, the 
client never made it to court. She was 
killed by her husband the morning of 
the scheduled hearing. 

At an “injunction for protection” hear- 
ing, the court can, and should, consider 
the victim’s need not only for a safe 
place to stay, but also for child support, 
visitation arrangements which protect 
the petitioner and children, and pay- 
ment of filing fees. It should also en- 
sure that the parties understand the 


injunction’s terms and penalties for 
noncompliance. 


Minimize Contact 

Cases become more complicated when 
children are involved. Under Florida 
law, “shared parental responsibility” 
requires that the parties be able to 
communicate with each other in order 
to make joint decisions involving the 
children. However, this is often an 
excuse for violation of restraining or- 
ders and for continued abuse and 
harassment. Fortunately, F-.S. 
§61.13(2)(b)2 provides that evidence of 
spouse or child abuse supports a find- 
ing of detriment to the child and is a 
basis for awarding sole parental re- 
sponsibility. An attorney for a victim 
of family violence should use and argue 
this provision strenuously. 

Most courts prefer to order reason- 


able visitation in dissolution of mar- 
riage cases, but unsupervised visitation 
without third party exchanges of the 
children can be dangerous and so 
should be vigorously opposed. Batterers 
can and do use visitation as a license 
to continue to control and abuse their 
former partners.* Frequent contact be- 
tween the victim and the abuser should 
be discouraged. Visitation orders must 
be crafted to minimize contact between 
parents, and provide safe, supervised 
visits for the children.5 

Studies show that abusive fathers 
are far more likely than nonabusive 
parents to fight for child custody, not 
pay child or spousal support, and kid- 
nap children.® Therefore, in represent- 
ing a battered spouse, you are apt to 
be involved in a contested custody case. 

Courts will typically order your case 
to family mediation.? This should be 
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avoided if at all possible. The key 
elements of successful mediation are 
voluntary participation, equality of bar- 
gaining power, neutrality at the me- 
diation, and reliance on the partici- 
pants to achieve justice. These ele- 
ments are absent in an abusive rela- 
tionship. According to the National 
Institute of Justice, 


{[Whhile mediation presumably requires that 
both parties be placed on “equal footing” in 
order to negotiate a mutually acceptable 
agreement, the abused woman may make 
concessions to protect herself from further 
abuse. (The) balance of power in victim- 
abuser relationships is so weighted that the 
possibility of victim coercion during media- 
tion is virtually unavoidable. Mediation, by 
nature, relies to some extent on the mutual 
goodwill and fairness of both parties. In 
some kinds of cases, trained mediators may 
be effective in equalizing the bargaining 
power of the parties, but they cannot com- 
pensate for a long-term pattern in which 
one party has consistently controlled and 
manipulated the other. Indeed, the victim 
may even be afraid to speak up or register 
disagreement during a mediation session 
for fear of retaliation.® 


Be aware of the cost of domestic 
violence and be prepared to try to 
recoup it for your client. Battered 
women seeking shelter report that their 
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with a primary focus on family vio- 
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Battered women 
seeking shelter 
report that their 
abusers destroyed 
an average of 
$10,000 in family 
property prior to 
separation—including 
furniture, clothing, 
photographs, and 
toys 


abusers destroyed an average of 
$10,000 in family property prior to 
separation—including furniture, cloth- 
ing, photographs, and toys.9 It costs 
the average victim who must move a 
minimum of $5,000.!° Your client may 
be entitled to medical expenses for 
injuries received during the marriage 
and for recurring treatment of those 
injuries after the dissolution;!! coun- 
seling for her and the minor children 
due to the trauma of abuse; reimburse- 
ment for destruction of personal prop- 
erty; repair of damage done to the 
home or vehicle; and relocation ex- 
penses. 

A victim of spouse abuse might also 
recover for personal injuries resulting 
from battery or for intentional inflic- 
tion of emotional distress. When you 
consider remedies, bear in mind Waite 
v. Waite, 618 So. 2d 1360 (Fla. 1993), 
which abrogated the common law doc- 
trine of interspousal tort immunity in 
Florida. There may be tort actions that 
should be pleaded with the dissolu- 
tion, or at least not waived by the final 
hearing. If you do not litigate the tort 
actions, you should reserve jurisdiction 
on them. 

As you prepare for the final hearing, 
it is vital to note that if the petition for 
dissolution of marriage was filed after 
the filing of the petition for the injunc- 
tion for protection, any orders entered 
in the dissolution proceeding take prece- 
dence over an injunction entered under 
F.S. §741.30.!2 Since abuse typically 
does not end with the entry of a final 
judgment, counsel should seek a per- 
manent injunction for protection. This 
is currently a problem in Florida, since 
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many law enforcement agencies, al- 
though improving their enforcement 
of F.S. §741.30 injunctions, are unwill- 
ing to enforce a permanent injunction 
as part of a dissolution proceeding. 
This area still needs advocacy from 
practitioners in the field of family vio- 
lence. 

A final concern in domestic violence 
cases is the enforcement of orders.}8 

A family law practitioner must be 
knowledgeable in the dynamics of 
spouse and child abuse, the protections 
under F.S. §741.30, criminal sanctions, 
and applicable tort actions. 

One of the main goals of the Family 
Law Section’s Committee on Domestic 
Violence, chaired by Judge Lisa D. 
Kahn, is the development of a training 
program on these issues. A statewide 
survey conducted by the committee 
illustrated the need for training on 
family violence for judges, attorneys, 
and law enforcement. Only when we 
become knowledgeable about the prob- 
lem can we begin to be part of the 
solution. 0 
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DEFENDING THE DOMESTIC 
VIOLENCE CLIENT 


by David E. Hicks and Steven M. Goldstein 


s this article is being writ- 
ten, perhaps the most fa- 
mous domestic violence 
case of this generation is 
unfolding on the front pages of the 
newspapers. Almost like a sporting 
event, the nightly news programs are 
giving highlights of the day, with ex- 
pert analysis of whether the prosecu- 
tion or defense is in the lead. Regard- 
less of the outcome of California v. 
Simpson, one thing is certain, the issue 
of domestic violence has now been 
thrust to center stage. When an issue 
receives this much media attention, a 
defense lawyer would be foolish not to 
consider its effect on judges, prosecu- 
tors, and, perhaps most importantly, 
potential jurors. 

An allegation of abuse does not equal 
proof of abuse. The dynamics of the 
issue shape the defense of these cases. 
It is in this atmosphere that defense 
lawyers must protect the rights of 
those accused of domestic violence acts. 

There is no “how to” manual on the 


defense of domestic violence cases. As 
in any criminal case, the defense must 
be tailored to the facts. The effective 
defense lawyer is zealous and atten- 
tive. While most domestic violence cases 
are misdemeanors prosecuted in county 
court, there is no lesser standard when 
“it’s only a domestic.” In fact, that sort 
of thinking is outdated. Some judges 
and prosecutors have become more sen- 
sitive to the issue of domestic violence. 
The days of a quick and favorable 
time-served or court-cost pleas are be- 
coming fewer. A good defense lawyer 
must not only be prepared to litigate 
the case, but also must be aware of 
alternatives such as diversion and coun- 
seling programs. 

Domestic violence cases are different 
because of the past and sometimes 
ongoing relationship between the al- 
leged victim and the accused. There 
are factors in domestic violence defense 
that are not present in most other 
criminal cases. Child custody, visita- 
tion, and support issues, as well as 
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attempts to gain the upper hand in 
dissolution proceedings can lead to 
abuse of the system by alleged victims 
and perpetrators. The defense lawyer 
must explore those concerns. At the 
same time, a good defense lawyer must 
understand the forms of power and 
control used in an abusive relationship 
and be able to offer counsel as to 
reasonable dispositions so that the vio- 
lence does not escalate. 


Injunctions for 
Protection—The Defense 
Historically, domestic violence cases 
have arisen in two ways. The first was 
in the form of violations of injunctions 
for protection issued pursuant to F.S. 
§§741.30 and 874.046. The second was 
as a result of criminal charges. Prior 
to July 1, 1994, violations of these pro- 
tective orders were enforceable through 
the use of indirect criminal contempt 
proceedings and as second degree mis- 
demeanors. Indirect criminal contempt 
proceedings raised constitutional due 


4 


process concerns on several counts. 
The nature of contempt allowed the 
judge to sit both as prosecutor and trier 
of fact. The burden of proof was on the 
petitioner, and the standard of proof 
was beyond a reasonable doubt.! Indi- 
gents were entitled to court-appointed 
counsel, but the application of proce- 
dural safeguards varied widely among 
jurisdictions within the state. 

By Executive Order 93-269, Gover- 
nor Lawton Chiles created the Gover- 
nor’s Task Force on Domestic Violence. 
After months of meetings and public 
hearings around the state, the task 
force published The First Report of the 
Governor’s Task Force on Domestic Vio- 
lence. The task force found the use of 
indirect criminal contempt to enforce 
injunctions to be problematic and con- 
fusing to the public, and recommended 
criminalization of violations of lawfully 
ordered injunctions.? 

The 1994 Legislature responded by 
passing Chs. 94-134 and 94-135 Laws 
of Florida, which took effect July 1, 


ARRESTED: Karen's boyfriend was released at her request after a night in jail. 


1994. F.S. §741.31 was amended to 
specifically make violent or assaultive 
violations of lawfully ordered injunc- 
tions for protection misdemeanors of 
the first degree punishable by up to 
one year in prison. All other violations 
of protective injunctions may be en- 
forced through the use of civil contempt 
to compel compliance. The use of indi- 
rect criminal contempt to punish for 
violations of these injunctions is ex- 
pressly prohibited.? 

Criminal constitutional protections 
apply to those charged with violating 
an injunction for protection. Indigents 
are entitled to court appointed counsel, 
just as they are with other misdemean- 
ors, assuming there is a possibility of 
imprisonment if convicted.4 Fourth, 
Fifth, and Sixth amendment protec- 
tions apply, as do the procedural safe- 
guards of the Florida Rules of Criminal 
Procedure. The right to trial, including 
jury trial, is guaranteed by Art. I, §22 
of the Florida Constitution (1968) and 
F.S. §918.0157. 


The two types of domestic violence 
cases are now both criminal offenses. 
F.S. §741.2901(2), which directs the 
state attorney in each circuit take a 
pro-prosecution policy on domestic vio- 
lence cases, allows and specifically di- 
rects the state attorney to prosecute 
the action over the objection of the 
victim, if necessary. This directive was 
included because a common element 
in domestic violence cases is that the 
alleged victims are often reluctant or 
unwilling to testify. Because of a vic- 
tim’s well-founded safety concerns and 
the emotional and financial ties be- 
tween the victim and the defendant, it 
is important to remember that a victim 
who refuses to testify or who recants 
earlier, more incriminating versions of 
the event, is problematic for the prose- 
cution. In such a case, if there is 
sufficient eyewitness or physical evi- 
dence, the defense lawyer might con- 
sider recommending a plea or an agree- 
ment to participate in a diversion pro- 
gram. If there is no other evidence 
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available to the state, defense counsel 
must question whether the state could 
carry its burden in its case-in-chief. 
Prosecutors can attempt to call reluc- 
tant alleged victims to the stand and 
to treat them as adverse or hostile 
witnesses. F.S. §90.608(1), amended 
in 1990, now allows any party, includ- 
ing the party calling the witness, to 
impeach that witness’ credibility. The 
state will attempt to present prior 
inconsistent statements of the witness. 
Most prior inconsistent statements may 
not be received as substantive evi- 
dence. F.S. §90.801(2)(a) exempts from 
hearsay and allows admission as sub- 
stantive evidence inconsistent state- 
ments that were given under oath 
subject to the penalty of perjury at a 
trial, hearing, or other proceeding or 
in a deposition. For that reason, some 
police agencies and prosecutors have 
begun to take sworn affidavits from 
alleged victims, believing that these 
statements, taken during the investi- 
gation, would be admissible. 

In State v. Smith, 573 So. 2d 306 (Fla. 
1990), the Florida Supreme Court ruled 
that no portion of a police investiga- 
tion, including statements taken by 
assistant state attorneys, could consti- 
tute a statement taken during an “other 
proceeding” so as to make the state- 


ment admissible as substantive evi- 
dence.* It has been reported that prose- 
cutors will occasionally revictimize an 
alleged victim by threatening prose- 
cution for making false police reports 
or for perjury unless the victim testi- 
fies to facts originally given to the 
police or state. Such threats could be 
illegal and could constitute witness 
tampering in violation of F.S. §914.22 
and the Code of Professional Conduct. 

Assuming the state is able to prove 
the case, the defense lawyer must be- 
come aware of sentencing alternatives 
and the collateral effects of a domestic 
violence conviction. Possible punish- 
ments include jail or fines, and, for the 
more egregious cases, incarceration. 
Probation, with a specific condition of 
counseling, is a very likely outcome. 

There is no current consensus on the 
type or duration of counseling that is 
effective in eliminating abusive be- 
havior. Counseling programs range 
from a few hours in class, studying 
recognition and control of anger, to 
group programs lasting from 24 to 26 
weeks which attempt to restructure 
the behavior of the abuser.® Defense 
counsel should always be familiar with 
the cost and duration of counseling 
before recommending participation. 

A conviction of an act of domestic 
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violence, and in most cases even a 
withholding of an adjudication of guilt, 
can stigmatize the defendant. It can 
affect an individual’s ability to contract 
with the state, work as a state em- 
ployee in sensitive areas such as with 
children or the disabled, and even 
prevent the individual from serving as 
a foster parent.” Such collateral conse- 
quences must always be considered 
before disposing of a domestic violence 
case. 


When the Abused 
Becomes the Accused 

Often overlooked and sometimes un- 
der-represented are the abused per- 
sons who fight back. Unlike the more 
common domestic violence cases prose- 
cuted in county court, these cases tend 
to be more serious and usually more 
violent. Murder, manslaughter, aggra- 
vated assaults, and batteries make up 
the bulk of these cases. The defendants 
are most often women who have been 
abused. Sometimes the abuse has been 
at the hands of many persons in their 
lives; almost always it has been at the 
hands of the victim in the present 
charge. The defense of these cases 
must be aggressive and thorough. 

In State v. Hickson, 630 So. 2d 172 
(Fla. 1993), the Florida Supreme Court 
recognized as a matter of law the 
admissibility of qualified expert testi- 
mony to establish a battered-spouse 
syndrome defense. Specifically, the 
court concluded that the scientific prin- 
ciples underlying the syndrome were 
firmly established in the psychological 
community, permitting a reasonable 
opinion to be given by an expert, and 
that expert testimony would be helpful 
to the jury in understanding the syn- 
drome, particularly as to why a subject 
of abuse would remain in an abusive 
environment. 

The court in Hickson also indicated 
that such expert testimony could take 
two forms. First, the expert could offer 
a description of the general syndrome, 
the characteristics which are present 
in an individual suffering from it, and 
respond to hypothetical questions predi- 
cated on facts in evidence. Second, the 
expert could also relate the syndrome 
to the facts of the defendant’s case, 
relying on any statements made by the 
accused to the expert in the course of 
an examination. However, if the expert 
offers testimony relating the syndrome 
to the defendant’s case, then Hickson 


holds that the accused must submit to 
an examination by a state expert. 

The court rejected the argument that 
requiring such an examination would 
violate the defendant’s privilege against 
compelled self-incrimination, noting 
that “if a defendant were able to rely 
on her statements being presented to 
a trier of fact through an expert’s 
testimony, she would, in effect, be able 
to testify without taking the stand and 
subjecting herself to the state’s 
questions.”8 

Logically, then, unless the defense 
expert’s testimony is at least in part 
based on an examination of the ac- 
cused, the state’s right to a comparable 
examination does not come into play. 
Also, language in the Hickson opinion 
suggests that the testimony of a state 
expert who has examined the accused 
will only be permitted “to rebut a 
defense expert’s testimony.”? If then a 
defense expert who has examined the 
defendant does not relate the syn- 
drome to the facts of the defendant’s 
case, but simply discusses the syn- 
drome in general, or responds to hypo- 
thetical questions, then the testimony 


of a state expert, who also has exam- 
ined the defendant, should be similarly 
limited. 

Hickson also, albeit implicitly, makes 
clear that notwithstanding any argu- 
ment that battered-spouse syndrome 
is analogous to a form of mental illness, 
Florida law precluding a diminished 
capacity defense! does not preclude 
evidence of the syndrome.!! Evidence 
of the syndrome is admissible because 
of its relevance to the self-defense 
questions of whether “the defendant 
reasonably believes that the force (used) 
is necessary to prevent imminent death 
or great bodily harm;”!2 or whether the 
defendant “reasonably believed that 
(the forced used) was necessary to 
defend herself against the victim’s im- 
minent use of unlawful force.”!3 The 
evidence would also be relevant to an 
imperfect self-defense claim. 

The Hickson decision also sets out a 
procedure to be used when the defense 
is raised. Specifically, pending the adop- 
tion of a permanent rule of criminal 
procedure addressing this issue, the 
defendant must give notice of an intent 
to rely on the defense no later than 30 
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days prior to trial. The notice, insofar 
as possible, must contain a statement 
of particulars showing the nature of 
the defense and the names and ad- 
dresses of the witnesses by whom the 
defendant expects to establish the de- 
fense. If advance notice in writing of 
the defense is not provided to the state, 
then such evidence is precluded.!4 The 
constitutional propriety of the preclu- 
sion remedy set out in Hickson would 
be dependent on the willfulness of the 
violation and whether any other reme- 
dies, short of preclusion, may be suffi- 
cient to cure the violation. 

When past acts of domestic violence 
against the defendant are suspected, 
counsel should conduct a thorough in- 
terview. The lawyer should inquire not 
only about physical abuse suffered at 
the hands of the victim, but also about 
the methods of power and control which 
were used against the defendant. These 
methods can include emotional and 
psychological abuse. The lawyer also 
should inquire about prior abuse. The 
client may think that past abuse at the 
hands of others is unimportant, but 
that is not the case. 
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Use of Experts 

Defense counsel should always con- 
sider employing a competent defense 
expert to explore whether the defen- 
dant suffers from the “battered spouse 
syndrome.” Help in finding experts can 
come from various sources.!® The ex- 
pert will explore whether the defen- 
dant suffers from the syndrome. Even 
if the expert is unable to establish the 
syndrome, it is possible that the expert 
will uncover mitigating factors which 
could lead to a favorable disposition. 
Victims of past abuse who have acted 
in self-defense, for instance, are often 
unclear about the exact details sur- 
rounding the event with which they 
are currently charged, leaving the de- 
fense lawyer at a great disadvantage. 
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If necessary, psychological or psychiat- 
ric experts can be employed to help the 
defendant recall specific details of the 
incident. 

Indigent defendants are entitled to 
the assistance of experts. Fla. R. Crim. 
P. 3.220(0) mandates that costs of 
indigents be taxed to the county. Public 
defender expert costs are taxed to the 
county pursuant to F.S. §27.005. Re- 
member too that “indigency” is defined 
broadly, and even privately retained 
lawyers can have clients who are indi- 
gent for purposes of costs.!7 In any 
event, every effort should be made to 
employ an expert when the lawyer 
deems it necessary. Expect to face 
strong opposition from the court, but, 
at a bare minimum, the defendant 
should be entitled to the same re- 
sources as those available to the prose- 
cution. 

If the defense lawyer is unsuccessful 
at trial, aggressive use of mitigation 
at sentencing is important and should 
be pursued. Evidence that the defen- 
dant suffered abuse may convince the 
sentencing judge to be more lenient. 
In serious cases, executive clemency is 
a possibility. (The clemency procedure 
is discussed elsewhere in this Journal 
issue.) 


Conclusion 

Whether defending an accused bat- 
terer or a victim of long-standing abuse 
who fought back, defense counsel must 
be educated about the dynamics of 
domestic violence. This includes under- 
standing injunction procedures and how 
to use expert witness testimony. Fail- 
ure to know and apply the law in this 
area means you have failed to represent 
your client’s best interests. 0 
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INJUNCTIONS FOR 
PROTECTION 


by Judge Linda Dakis 


n 1979, the Florida Legislature 

created a statutory mechanism 

for victims of spouse abuse to 

obtain a restraining order (fre- 
quently called an injunction for protec- 
tion). Although initially limited to 
married persons, injunctive relief now 
is available to a wider range of victims 
of family violence. 

Two statutes govern the issuance of 
domestic violence injunctions in Flor- 
ida. F.S. §741.30 (1992) defines domes- 
tic violence as: “any assault, battery, 
sexual assault, sexual battery or any 
other criminal offense resulting in physi- 
cal injury or death of one family or 
household member by another who is 
or was residing in the same dwelling 
unit.” 

“Family or household member” is 
defined as spouses, former spouses, 
persons related by blood or marriage, 
persons who are presently residing 
together as if a family, or who have 


resided together as if a family, and 
persons who have a child in common, 
regardless of marriage or having lived 
as a family unit. This statute creates 
a cause of action for a victim of domes- 
tic violence or for any person who has 
a reasonable fear that domestic vio- 
lence may be imminent. 

The other statute regarding these 
injunctions is F.S. §781.046, which 
allows any person who has suffered at 
least two acts of violence—defined as 
assault, battery, or sexual battery— 
one of which has occurred within the 
previous six months, to petition for 
injunctive relief. 

The injunction for protection is an 
important tool for victims of domestic 
violence to use in protecting them- 
selves and their children from an 
abuser. Civil protective orders, when 
properly drafted and enforced, are ef- 
fective judicial tools to eliminate and 
reduce domestic abuse. 
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PROBLEMS: Drug use is a correlate but not a 


Ex Parte Relief 


Under current law, clear and specific 
restraining orders are supposed to be 
available to any qualifying individual 
at any time, including nights, week- 
ends, and holidays.! Ex parte? relief 
can be granted for up to 15 days? and 
should address the safety of victims at 
home and at work or school, child 
custody, removal of the perpetrator 
from the home, no contact between the 
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parties,* and any other relief deemed 
proper. Judges may be uncomfortable 
issuing ex parte orders which evict the 
offender from the residence or award 
custody without opportunity to be 
heard, but sometimes this must be 
done. Without such a provision, the 
victim, children, and the public cannot 
be protected. Such ex parte relief is 
strongly supported by statute and case- 
law.5 Property, custody, and due pro- 
cess rights of persons who have jeop- 


ardized the safety of others should 
yield to an expedited hearing. 

The clerk should check all court 
dockets to avoid manipulation of the 
process in counties with satellite courts 
in varying geographic locations and for 
the judge to be fully apprised of all 
pending matters between the parties 
(i.e., child support enforcement actions, 
dissolution, paternity, juvenile and crim- 
inal).6 Relevant case files should be 
available for inspection. 


cause of domestic violence, as here, where an argument over a crack cocaine pipe erupts into violence. 


Florida judges may grant injunctive 
relief upon sworn petition filed in the 
clerk’s office. Petitioners do not need 
an attorney; clerks are mandated by 
law to provide forms and clerical assis- 
tance to those seeking injunctive re- 
lief.? The statute allows for a waiver 
of filing and service fees and eliminates 
the need for a petitioner to post bond.® 
Clerks of court and designated staff are 
required to receive specialized training 
and effectively assist petitioners,? for 
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many seeking relief from domestic vio- 
lence are without funds. 


Permanent Relief 

After the court grants ex parte relief, 
and the respondent has been person- 
ally served, a full hearing must be 
conducted within 15 days to determine 
whether a permanent injunction (valid 
for period up to one year)! will be is- 
sued. A permanent injunction allows the 
court to restrain the respondent from 
committing any act of domestic vio- 
lence, to avoid contact by any method 
or means at any place with the peti- 
tioner, to grant temporary custody and 
support for the children, and visitation, 
if appropriate.!! It may require the 
batterer to participate and complete a 
batterer’s intervention program or other 
treatment or counseling, including sub- 
stance abuse or mental health pro- 
grams. Children’s counseling programs 
have been established in many juris- 
dictions. 

Domestic violence does not stop once 
the victim decides to or actually leaves 
the relationship.!2 In fact it increases, 
and often the perpetrator becomes more 
violent after separation in an attempt 
to coerce the abused party to return, 
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or to retaliate for the separation. Ac- 
cording to the National Institute of 
Justice, approximately 75 percent of 
all domestic assaults occur when the 
abused party is already divorced or 
separated from the abuser.!8 

Swift enforcement and strict court 
monitoring of compliance with protec- 
tive orders is essential to limit power 
and control by the abuser. Research 
demonstrates that men stop battering 
women partners to the extent that they 
perceive that penalties for further vio- 
lence will be both certain and severe. !4 
Court dockets must be established to 
monitor compliance with all civil court 
orders, including structured visitation 
schedules, no contact clauses, custody, 
support, and participation in batterer’s 
programs. 


Mutual Orders of Protection 

F.S. §741.30(h) prohibits a judge 
from issuing a mutual order of protec- 
tion unless both parties have filed 
separate petitions, obtained service, 
and appeared before the court, which 
then must specifically enter findings 
that each party has met the criteria 
defined by statute. The court must set 
forth written findings of fact and con- 
clusions of law for every mutual order 
of protection. Parties may attempt to 
stipulate to mutual orders, but this is 
neither clearly allowable under the 
statute nor wise. Mutual orders can 
be dangerous, as police have difficulty 
with enforcement and seldom make 
arrests. Both parties are labeled as 
abusers and are treated as equally 
blameworthy, sending the wrong mes- 
sage to the public and to the batterer 
that his abusive behavior is equal to 
hers and so is excusable. Therefore, 
judges should rarely utilize mutual 
orders of protection. 


Injunction Violations 

Prior to July 1, 1994, judges in 
Florida could use their powers of indi- 
rect criminal contempt to punish any 
violation of an injunction. In 94-134 
and 94-135, Laws of Florida, the legis- 
lature enacted changes to this law and 
provided that “indirect criminal con- 
tempt may no longer be used to enforce 
compliance with injunctions for protec- 
tion against domestic violence.” While 
some have stated that the court main- 
tains the powers of indirect criminal 
contempt, others have stated they have 
been abolished in these injunction 
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cases. 

Certain injunction violations are en- 
forceable through criminal prosecution; 
such violations are now first degree 
misdemeanors. These violations are: 
refusing to vacate or returning to a 
dwelling shared by the parties, com- 
mitting an act of domestic violence 
against the petitioner, or committing 
any other injunction violation that is 
tantamount to an assault. Other in- 
junction violations, such as failure to 
attend a batterer’s program, are en- 
forceable by civil contempt. 


Lethality Assessment 

A critical component of the court’s 
intervention in domestic violence cases 
is an assessment for lethality. While 
judges can never be certain when a 
homicide might occur, there are certain 
warnings that a battered woman may 
be at risk for serious injury or death. 
Judges should focus attention on 
whether the perpetrator has threat- 
ened suicide, has weapons, has threat- 
ened or fantasized homicide, begun 
hostage-taking or extreme risk taking, 
is preoccupied with the partner (includ- 
ing stalking), has been on medication 
or hospitalized for mental illness, has 
isolated family or friends, has a strong 
belief or obsession about losing the 
partner, and abuses alcohol or drugs.!® 
These considerations apply to injunc- 
tions and any other case in which 
domestic violence is present. 


Reluctant Petitioners 

Judges are frequently frustrated by 
a petitioner who is reluctant to testify 
or does not wish to proceed with the 
injunction. It is important to 
distinguish between victims who are 
reluctant to testify and those who 
refuse to do so. Battered women who 
receive support and accurate informa- 
tion about the court process, and who 
perceive that the court may hold the 
offender accountable, will be more likely 
to appear. If the victim recants testi- 
mony or is reluctant to testify, it is the 
judge’s responsibility to question the 
underlying reluctance. The victim may 
have well-founded fears of the bat- 
terer.!6 Judges should not order do- 
mestic violence cases to mediation.!7 


Judges vs. Masters 

Judges, not masters or hearing offi- 
cers, should hear injunctions. The need 
for public safety is not superseded by 
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the need for judicial economy. If a 
hearing officer or master handles the 
case, the behavior of the accused is 
minimized, conveying to the victim, 
children, and society that the abuse is 
“only a domestic” case and, therefore, 
not a serious crime.!8 

The injunction for protection is an im- 
portant tool to be used by victims of do- 
mestic violence as protection against an 
abuser. A judge dealing with injunctions 
—either regarding their issuance, or 
their violation—must be thoroughly ed- 
ucated in their use and practicality.0 


1 See Fria. Star. §26.20 (1993). The ex- 
tent of this availability may vary according 
to circuit. 

2 See Fra. Star. §741.30(5)(b), which 
states in a hearing ex parte for purposes of 
obtaining an ex parte temporary injunction, 
no evidence other than verified pleading or 
affidavits shall be used as evidence. 

3 See Fra. Star. §741.30(5)(c), effective 
July 1, 1994. 

4 A sample “no contact” clause may read 
as follows: “There shall be no contact, direct 
or indirect, by phone, by mail, by third 
persons, except by court order, payment of 


child support, court appearance or through 
lawyers.” 

5 See Fra. Star. §741.2902(1) and (2)(a) 
which addresses legislative intent with re- 
gard to petitioner’s safety and safety of 
minor children. 

6 In Dade County, there are four loca- 
tions where injunctions are processed. 
Judges report that inconsistent results are 
less likely when clerks of court use on-line 
data bases. 

7 See Fia. Star. §741.30(2)(c) (1994). 

8 See Fra. Star. §741.30(2)(a) (1994). 

9 See Fra. Star. §741.30(2) (1994). 

10 See, Fia. Star. §741.30(5)(c) (1994). 
Fa. Star. §741.30(5) directs the court to set 
a hearing upon filing of a petition, regard- 
less of whether ex parte relief was granted. 

11 See, Fra. Star. §741.30(3)(b)\(k) and 
(6)(a)5. 

12 M. Mahoney, Legal Images of Battered 
Women: Redefining the Issue of Separation, 
Micu. L. Rev., (1991), Vol. 90. No. 1, cited 
in First Report OF THE GOVERNOR'S TASK ForcE 
ON Domestic VIOLENCE, STATE OF FLorma at 
132-133 (Jan. 31, 1994). 

13 U.S. DEPARTMENT OF JUSTICE, NATIONAL 
REPORT ON CRIME AND JUSTICE (1983). 

14 —.C. Carmody, & K.R. Williams, Wife 
Assault and Perceptions of Sanctions, Vio- 
LENCE AND Victims 2 (1987). 

15 B. Hart, Assessing Whether Batterers 
Will Kill, Penn. Coauition Acainst DomEsTIC 


VIOLENCE 1990. 

16 Sample questions for judges may in- 
clude: 

a) Were you living with the defendant 
when the incident occurred? Are you cur- 
rently living together? 

b) Does the defendant know where you 
are staying? 

c) Are you financially dependent on the 
defendant? 

d) Have you discussed the case with the 
defendant? 

e) Has anyone promised you anything if 
you do not testify? 

f) Are you afraid of the defendant? 

g) Are you aware the court can issue an 
order telling the defendant to stay away 
from you? 

h) Have you talked with a counselor or 
person from the intake unit? 

If a victim is still unwilling to proceed, a 
judge may consider adjourning the hearing 
to allow the victim to speak with a trained 
advocate. Judges should only sparingly is- 
sue subpoenas or contempt orders against 
reluctant victims. 

17 See Fia. Star. 44.102(b) (1993); see the 
First Report oF THE GovERNoR’s Task Force 
oN Domestic VIOLENCE, STaTe OF FLoRIDA at 
60-61 (Jan. 31, 1994). 

18 See First REPORT OF THE GOVERNOR'S TASK 
Force on Domestic VIOLENCE, STATE OF FLO- 
RIDA at 57-58 (Jan. 31, 1994). 
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THE PROSECUTION OF 
DOMESTIC VIOLENCE: 


his article will address the 
role of the state attorney’s 
office in the prosecution of 
cases of domestic violence.! 

In 1991, F.S. §741.2901 was enacted, 
setting forth the duties of each state 
attorney office in addressing the prob- 
lem of domestic violence. A brief back- 
ground in this fast-developing area is 
necessary. 

Traditionally, domestic violence cases 
were viewed as private matters of a 
family nature. Prosecutors uninformed 
in the dynamics of intimate victimiza- 
tion routinely allowed victims to sign 
“nonprosecution” forms at case screen- 
ing conferences. The victim went home 
to her abuser to await the next inci- 
dent. At bond hearings, prosecutors 
failed to object to the release of alleged 
batterers into the custody of their 
battered partner. 

Problems with prosecution occur at 
every stage of the criminal process, 


AN OVERVIEW 
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from investigation to first appearance 
hearings, detention hearings, deposi- 
tions, trial, and sentencing. Indeed, 
postsentencing problems also exist, 
when dealing with the safety of a 
victim upon release of a violent partner 
from incarceration. 

Effective prosecution of domestic vio- 
lence requires an understanding of the 
dynamics of intimate victimization and 
the myths surrounding it, as well as 
acceptance of the fact that a systemic 
problem exists which often fails to 
address these dynamics and the needs 
of the victim. 


Changing Attitudes 

Domestic violence cases are festering 
with issues of domination and control. 
For the most part, batterers have main- 
tained the ability to control their part- 
ners through manipulation and vio- 
lence. Traditionally, our society has 
accepted this. Indeed, a legal founda- 
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tion exists in this country for passive 
tolerance for violence against women, 
inherited from the English common 
law, which allowed a husband to disci- 
pline his wife by beating her with a 
switch of wood no thicker than his 
thumb.? 

When the Florida Legislature en- 
acted F.S. §§741.29, 741.2901, and 
741.2902, it set forth its intent to 
change the notion that these cases 
were to be viewed as private matters. 
Police departments, which previously 
glossed over such incidents, often fail- 
ing to adequately investigate and ar- 
rest, were put on notice of their respon- 
sibilities. Prosecutors, unaware of the 
abuse history between intimate part- 
ners, were put on notice of their duties. 
Finally, judges, unaware of the dy- 
namics of these cases, were directed to 
consider certain issues at first ap- 
pearance hearings. 

The prosecutor handling domestic 


Js 


violence cases will find it difficult to 
work in a vacuum. Support staff to 
deal with the numerous social issues 
of safe housing, safe transport to and 
from the courthouse, and referrals to 
community agencies is essential. Addi- 
tionally, counselors can assist at criti- 
cal stages when the victim becomes 
panicked. Typically, this occurs before 
any hearing involving possible release 
from detention and before deposition 
or trial testimony. 

Ideally, the prosecution should strive 
to vertically prosecute a case, that is, 
the same attorney and victim coun- 
selor should work with a victim from 
the beginning of a case through to 
conclusion. The victim should be told 
that she is not the accuser, rather, the 
state is the accuser. She should under- 
stand that personal service subpoenas 
can be used whenever her testimony 
is required if it will help her deal with 
pressure she may be under. If child 
witnesses are involved, she should be 
told of protections within the system if 
depositions or trial testimony becomes 
necessary.? 

A stenographic statement should be 
taken from the victim as soon as possi- 
ble after arrest of the batterer. The 
closer in time to the battering incident 
such a statement is taken, the more 
likely it will be accurate and uninflu- 
enced by tampering, manipulation, or 
threat. 


Corroborative Evidence 

When the stenographic statement is 
taken, the prosecutor should determine 
the full history of the battering rela- 
tionship. Because it is common for 
victims of intimate victimization not 
to report violence in the early stages, 
many cases have a history by the time 
an arrest is made. The history of 
violence should be documented in the 
stenographic statement. This is a start- 
ing point for the prosecutor in deter- 
mining where to look for corroborative 
evidence. The statement may also be 
used in later court proceedings, such 
as subsequent bond reduction or re- 
lease hearings, and, if the victim be- 
comes a hostile witness, to impeach 
their trial testimony.* 

The prosecutor should also deter- 
mine whether photographs of injuries 
were taken by the arresting agency 
and, if so, whether bruising was devel- 
oped at that time. If not, photographs 
of the victim’s injuries and a photo- 


graph of her face should be taken. The 
facial photograph will allow an identi- 
fying witness to establish the legal 
identification of the victim, a necessary 
proof issue at trial. The case can go 
forward, therefore, as a homicide prose- 
cution would, without a victim testify- 
ing in court. 

Thus, analysis and preparation of a 
domestic violence prosecution is a two- 
fold process: How can the case be 
proven if the victim cooperates and 
how can the case be proven if she 
becomes hostile or fails to appear in 
court? In such cases, the prosecutor 
may well be able to proceed without 
the victim if proper preparation has 
taken place. Effective prosecution re- 
quires that such problems be antici- 
pated, as they are common and to be 
expected. 

The prosecutor should speak with all 
witnesses and officers present either 
at the time of the incident or with those 
who had contact with the victim within 
a reasonable time period thereaficr. 
Both eyewitnesses and “earwitnesses” 
(meaning those witnesses who over- 
heard relevant evidence) should be 
interviewed. If there is a possibility of 
a witness altering testimony, a steno- 
graphic statement should be taken 
from them as well. The prosecutor 
should pay particular attention to the 
hearsay exceptions codified in FS. 
§90.803(1), (2), and (3), when inter- 
viewing such eyewitnesses and “ear- 
witnesses.” Additionally, once a thor- 
ough stenographic statement of the 
victim has been taken, the prosecutor 
should begin investigating the exis- 
tence of similar hearsay exceptions in 
prior incidents. 

Use of police communications tapes 
or “911” transmissions is an effective 
tool as well. Such tapes should be 
ordered as quickly as possible by the 
prosecutor, since most police depart- 
ments recycle tapes after a brief time 
period. If the content of the tapes 
satisfies the requirements of excited 
utterance or spontaneous statement 
hearsay exceptions, it is admissible.® 

If a victim has gone to a doctor or 
emergency room for treatment, a medi- 
cal records release form should be 
obtained and the records subpoenaed. 
This includes prior hospitalizations and 
treatment preceding the subject inci- 
dent. Upon review of the records, the 
prosecutor should find statements made 
in the course of medical treatment or 


diagnosis, portions of which are likely 
admissible under F.S. §90.803(4). State- 
ments of symptoms are admissible, as 
are statements which describe the in- 
ception or cause of injury, if the state- 
ment is reasonably pertinent to diag- 
nosis or treatment. The issue of 
whether a statement is reasonably 
pertinent is a question of fact to be 
evaluated from the physician’s per- 
spective.” 

The physician to whom the state- 
ment was made should be interviewed 
and questioned. A key question is 
whether the identity of the abuser was 
reasonably pertinent to medical diag- 
nosis and treatment. The prosecutor 
may wish to inquire whether, in such 
cases, psychological, psychiatric, or so- 
cial worker consultations were recom- 
mended as a result of learning that an 
intimate partner or family member 
caused the injuries. If so, the prosecu- 
tor may argue that the identity of the 
attacker was reasonably pertinent to 
medical diagnosis and treatment. The 
fact that the instrumentality of a beat- 
ing was a shoe has been found relevant 
for diagnosis and treatment and, there- 
fore, admissible.® The same applies to 
the fact that a victim was shot.9 


Prior Incidents 

Evidence of prior incidents of domes- 
tic violence is an important part of the 
prosecution case. Under F.S. §90.404(2) 
(generally referred to as the Williams 
Rule),!° evidence of other crimes, 
wrongs, or acts is admissible to prove 
a material fact in issue. Evidence of 
such incidents has been allowed to 
counter a defendant’s argument of provo- 
cation and that the attack was an 
isolated incident,!! to prove intent and 
lack of mistake,!2 motive and premedi- 
tation,!° and identity,14 among other 
things. Indeed, the fact that a battered 
wife had obtained a restraining order 
to prevent a violent spouse from both- 
ering, threatening, or harming her has 
been held relevant on the issue of 
premeditation.!5 The existence of such 
restraining orders, whether active or 
expired, becomes a fertile area of in- 
quiry during the initial statement or 
conference. The prior incident need not 
have been a battering episode. In the 
Goldstein'® case, a prior act of aggres- 
sive conduct and accompanying threats 
were held admissible as relevant to the 
issue of intent. (See related article in 
this issue.) 
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Domestic Violence Resource Network 
The federal government has established and funded a resource 
and research network composed of the following: 


National Resource Center on Domestic Violence.......... 800/537-2238 

fax: 717/545-9456 

Pennsylvania Coalition Against Domestic Violence—Providing comprehensive infor- 

mation and resources, policy development, and technical assistance designed to 
enhance community response to and prevention of domestic violence. 


Battered Women’s Justice Project................... 800/903-0111 
Providing training, technical assistance, and other resources through a partnership 
of three nationally recognized organizations: 

e Domestic Abuse Intervention Project of Duluth—Addressing the criminal justice 
system’s response to domestic violence including the development of batterers’ 
programs. (fax: 215/351-0779) 

e National Clearinghouse for the Defense of Battered Women—Addressing bat- 
tered women’s self-defense issues. (fax: 215/351-0779) 

e Pennsylvania Coalition Against Domestic Violence—Addressing civil court 
access and legal representation issues of battered women. (fax: 610/373-6403) 


Resource Center on Child Custody and Protection. ........ 800/527-3233 


fax: 702/784-6628 

National Council of Juvenile and Family Court Judges, Family Violence 
Project—Providing information, consultation, technical assistance, and legal research 
related to child protection and custody issues within the context of domestic violence. 


Health Resource Center on Domestic Violence............ 800/313-1310 

fax: 415/252-8991 

Family Violence Prevention Fund—Providing specialized information packets de- 

signed to strengthen the health care response to domestic violence, as well as 

technical assistance and library services to support health care-based domestic 
violence training and program development. 


RAMON MALCA AND JEFFREY I. JACOBS 
ARE PLEASED TO ANNOUNCE 
THE FORMATION OF THEIR LAW FIRM 
MALCA AND JACOBS, P.A. 
THE FIRM WILL PRACTICE IN 
WORKERS COMPENSATION, PERSONAL INJURY AND 
EMPLOYMENT DISCRIMINATION LAW 
MR. MALCA AND MR. JACOBS ARE FLORIDA BAR BOARD 


’ 
CERTIFIED WORKERS COMPENSATION ATTORNEYS 


TELEPHONE (305) 666-8555 
FAx (305) 665-1830 


866 SOUTH DIXIE HIGHWAY 
CORAL GABLES, FLORIDA 33146 


54 THE FLORIDA BAR JOURNAL/OCTOBER 1994 


Of course, eliciting this evidence from 
the victim may be difficult. Victims of 
domestic violence often suffer from a 
form of post-traumatic stress disorder 
commonly called the “battered woman 
syndrome.”!7 Generally, they will pre- 
sent scattered, dissociative behavior. 
The details of her story may change 
somewhat from interview to interview. 
Battered women are notoriously poor 
historians and, as a result of their 
trauma, may have nightmares, flash- 
backs, crying episodes, and blank 
stares. There may be gaps of memory 
and paranoid-like behavior. None of 
this will be easy to deal with during 
the interview and will be impossible 
to explain if still a problem by the time 
of trial. 

The use of an expert witness well- 
versed in the field of post-traumatic 
stress disorder may become necessary 
to prove a case. Such an expert may 
help a juror to understand what other- 
wise appears as bizarre behavior by 
the victim in court or may help to 
explain odd behavior by the victim 
after the incident in question or follow- 
ing prior incidents. Behavior includes 
returning to the batterer, bonding him 
out of jail, having contact visits with 
the abuser, bringing the parties’ chil- 
dren to the jail for visits, signing- 
privately prepared requests to drop 
charges, writing to the batterer, etc. 

Use of such expert testimony has 
traditionally been reserved for the de- 
fense of battered women who act out 
violently against their battering part- 
ners or kill them. Nevertheless, such 
testimony need not be limited to use 
as a shield but should be used as a 
sword by the prosecutor. The expert 
must be qualified to give an opinion 
on the subject matter.!8 The state of 
the scientific knowledge must permit 
a reasonable opinion to be given by the 
expert and the subject matter of the 
expert opinion must be so related to 
some science as to be beyond the 
understanding of the average layman.!9 
Battered spouse syndrome has been 
held to meet these last two require- 
ments.2° Thus, if the expert can be 
qualified and the opinion is relevant 
to an issue in the case, the testimony 
is admissible. 


Conclusion 

Domestic violence cases present 
unique and challenging issues to even 
the most seasoned prosecutor. They 


require thorough investigation, careful 
preparation, and the courage to chal- 
lenge the myths surrounding intimate 
victimization. Above all, a prosecutor 
must exhibit patience and sensitivity 
toward a victim who likely has been 
traumatized by violence behind closed 
doors. One must never lose sight of the 
dangers facing a victim who has found 
the strength to finally tell her story, 
cooperate with the prosecution, and 
make a new life for herself and her 
family free of violence. 0 

1 This article is limited in scope. Left for 
another article are issues such as jury 
selection, sentencing, interviewing and pre- 
paring child witnesses and expert witnesses, 
more complex issues of corroborative evi- 
dence, and police training. 

2 The “rule of thumb” was meant to be 
a relief to women and children as prior to 
its adoption, beatings were possible with 
any object. The rule of thumb limited abuse 
by prescribing that a man could beat his 
wife or child with a rod so long as it was 
no thicker than his thumb. Terry Davidson, 
“Wife Beating: A Recurring Phenomenon 
Throughout History” in BarrereD Women: A 
PsycHoLocicaL Stupy oF Domestic VIOLENCE 
(1977). 

3 Fla. R. Crim. P. 3.220(h)(4), Fira. Star. 
§§92.53, 92.54, and 92.55. 

4 Fra. Star. §90.608(1), provides that 
any party, including the party calling the 
witness, may attack the credibility of a 
witness by introducing statements of the 
witness which are inconsistent with their 
present testimony. 


5 Ware v. State, 596 So. 2d 1200 (Fla. 
3d D.C.A. 1992). 

6 Danzy v. State, 553 So. 2d 380 (Fla. 
ist D.C.A. 1989); ERHARDT, FLorIDA EVIDENCE, 
$603.4 (2d ed. 1984). 
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8 Brown v. State, 611 So. 2d 540 (Fla. 
3d D.C.A. 1992). 
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Domestic Violence Centers in Florida 


These centers provide emergency shelters, crisis counseling, 24-hour hotlines, and community education about domestic violence. 


Abuse Counseling and Treatment, Inc. 
P.O. Box 60401 

Ft. Myers 33906 

Executive Director: Pat Carroll 
813/939-2553 


Aid to Victims of Domestic Assault 
P.O. Box 667 

Delray Beach 33447-0667 

Executive Director: Shandra Dawkins 
407/265-3797 


Betty Griffin House 

P.O. Box 3319 

St. Augustine 32085 

Executive Director: Tracy White 
904/824-1555 


C.A.R.E. of Charlotte County, Inc. 
P.O. Box 234 

Punta Gorda 33951 

Executive Director: Nancy Lisby 
813/639-5499 


CASA 

P.O. Box 414 

St. Petersburg 33731-0414 

Executive Director: Linda Osmundson 
813/895-4912 


Citrus County Abuse Shelter 
P.O. Box 205 

Inverness 34451 

Executive Director: Becky Fleming 
904/344-8111 


Creative Services, Inc. 

P.O. Box 2193 

Ocala 34478 

Executive Director: Judy Wilson 
904/622-5919 


Domestic Abuse Council, Inc. 
534 South Palmetto 

Daytona Beach 32114 

Executive Director: M.F. Nutter 
904/257-2297 


Domestic Abuse Shelter 

P.O. Box 2696 

Marathon Shores 33052 
Executive Director: Trula Motta 
305/743-5452 


Family Life Center/SafeHouse 
Women’s Center 

P.O. Box 2058 

Bunnell 32110 

Executive Director: Debra Neuman 
904/437-3505 


FavorHouse of NW Florida, Inc. 
2001 W. Blount St. 

Pensacola 32501 

Executive Director: Sue Hand 
904/434-1177 


Haven of Lake and Sumter 
Counties, Inc. 

P.O. Box 492335 

Leesburg 32749-2335 
Executive Director: Pam Terry 
904/753-5800 


Help Now of Osceola Co. 

P.O. Box 1302 

Kissimmee 34742-1302 
Executive Director: Hollan Pugh 
407/847-3260 


Hope Family Services, Inc. 

4303 First St. W., Ste. 230 
Bradenton 34208 

Executive Director: Ashley Leonard 
813/747-7790 


Hubbard House, Inc. 

P.O. Box 4909 

Jacksonville 32201 

Executive Director: Rita DeYoung 
904/399-1000 


Martha’s House 

P.O. Box 727 

Okeechobee 34973 

Executive Director: Mary Thomas 
813/763-2893 


Metro Dade Advocates for Victims 
78.NE Miami Ct. 

Miami 33138 

Executive Director: Robert E. Schroeder 
305/758-2546 


Peace River Center 

P.O. Box 797 

Lakeland 33802 

Program Supervisor: Judy Flanagan 
813/533-3771 


Quigley House, Inc. 

P.O. Box 142 

Orange Park 32067-0142 
Executive Director: Ellen Siler 
904/284-0340 


Refuge House of Leon County, Inc. 
P.O. Box 4356 

Tallahassee 32315 

Executive Director: Lynn Rosenthal 
904/922-6062 


SafeSpace Domestic Violence Services 
P.O. Box 4222 

Ft. Pierce 34950 

Executive Director: Judith Wall 
407/595-0042 


Salvation Army Domestic Violence 
Program 

561-J W. 14th St. 

Panama City 32401 

Executive Director: Joan Wilson 
904/769-7989 


Salvation Army Domestic Violence 
Program 

P.O. Box 1540 

Cocoa 32923-1540 

Executive Director: Norma Walter 
407/631-2764 


Salvation Army Domestic Violence 
Shelter 

P.O. Box 1050 

Port Richey 34673-1050 

Executive Director: Angela Sosnowski 
813/856-5797 


Shelter for Abused Women of 
Collier County 

P.O. Box 10102 

Naples 33941 

Executive Director: Linda Winston 
813/775-3862 


Shelter House, Inc. 

P.O. Box 271 

Ft. Walton Beach 32549-0271 
904/833-3772 


SPARC 

P.O. Box 5099 

Gainesville 32602-5099 

Executive Director: Mary E. Nutter 
904/377-5690 


SPARCC 

1750 17th St., Bldg. H. 
Sarasota 32434 

Executive Director: Jean Gay 
813/365-1976 


Spouse Abuse, Inc. 
P.O. Box 680748 
Orlando 32868-0748 
407/886-2244 


Spouse Abuse Shelter, R.C.S. 
P.O. Box 10594 

Clearwater 34617 

Executive Director: Linda Amidei 
813/442-4128 


The Spring of Tampa Bay, Inc. 
P.O. Box 4772 

Tampa 33677 

Executive Director: Mabel Bexley 
813/247-7233 


Sunrise of Pasco County, Inc. 
P.O. Box 928 

Dade City 33526 

Executive Director: Penny Morrill 
904/521-3120 


Women in Distress of Broward 
County, Inc. 

P.O. Box 676 

Ft. Lauderdale 33302-0676 
Executive Director: Bonnie Flynn 
305/760-9800 


Women’s Residential & Counseling 
Center 

107 E. Hillcrest St. 

Orlando 32801 

Executive Director: Deborah Colby 
407/425-2502 


YWCA Harmony House 

901 S. Olive Ave. 

West Palm Beach 33401 

Facility Director: April Van Orman 
407/655-6106 


Another Way 
P.O. Box 529 
Archer 32618 


Florida Coalition Against 
Domestic Violence 
1-800-500-1119 


56 THE FLORIDA BAR JOURNAL/OCTOBER 1994 


Domestic PuysicaL ABUSE: 


A PRoOpPosED USE FOR EVIDENCE OF 
SPECIFIC SIMILAR ACTS IN CRIMINAL 
PROSECUTIONS TO CORROBORATE 
VICTIM TESTIMONY 


by Stuart H. Baggish and Christopher G. Frey 


n any given day, on 

television, radio, and in 

the newspapers, we are 

exposed to a horrifying 
array of domestic violence and its re- 
sulting devastation.! Although the do- 
mestic violence problem seems to be 
well acknowledged, it appears resis- 
tant to dissipation. This article pro- 
poses a means for more effective prose- 
cution of domestic offenders through 
admission of similar fact evidence re- 
lating to prior instances of abuse for 
the purpose of corroborating the testi- 
mony of the victim of the charged 
offense. 

Currently, the use of collateral act 
evidence to corroborate victim testi- 
mony is permitted only in certain types 
of child sexual abuse cases. However, 
the rationale for admission of such 
evidence in those cases applies equally 
to partner abuse cases. 

Both familial child sex abuse cases 
and domestic violence cases are diffi- 
cult to prove because of a reluctance 
among victims to cooperate with prose- 
cution. In Florida, an estimated 85 
percent of domestic violence cases re- 
ported are not prosecuted,” either as 
the direct result of victim noncoopera- 
tion,? or the insufficiency of admissible 


evidence with which to prove the case. 
In many instances, a domestic violence 
case, like a familial child sex abuse 
case, cannot be successfully prosecuted 
if the victim is unwilling to testify 
since most of these crimes are commit- 
ted in private, behind closed doors, and 
beyond the view of independent wit- 
nesses. 

Many victims of repeat domestic vio- 
lence, like child victims of family- 
related sexual abusers, are hesitant or 
unwilling to participate in the prosecu- 
tion of persons who prey upon them for 
many reasons. Many victims who are 
involved in abusive family situ- 
ations feel trapped or obligated to 
remain associated with their abuser. 
These victims are not masochists. They 
may feel that the prosecution of their 
spouse, parent, custodian or compan- 
ion will leave them financially unable 
to survive. Others feel bound to the 
relationship because of their subjective 
shame, religious beliefs, or substance 
dependencies. Some feel obligated to 
protect their custodians or partners 
from developing criminal records, all 
the while jeopardizing their own safety. 
Perhaps the most often stated reason 
for a victim’s reluctance to cooperate 
with prosecution is fear. Victims of 


repeat abuse often fear losing their 
relationship with their abuser,‘ retri- 
bution,5 or suffering further abuse from 
a criminal justice system in which they 
have little or no faith.® 

Insofar as victims may fear losing 
their relationship, many feel that their 
abuser can be “changed” without the 
interference of law enforcement and 
the judicial system. It is only when the 
abusive episodes recur that the imme- 
diate need for legal assistance is again 
deemed necessary. Frequently, the vic- 
tim will balk at the idea of prosecuting, 
and the cycle of abuse will continue.” 
In many cases, the abuser persuades 
the victim not to prosecute by promis- 
ing anything from gifts to voluntary 
counseling attendance, thereby con- 
vincing the victim that the mistreat- 
ment has finally come to an end. 
Normally, the likelihood of true 
“change” occurring diminishes pro- 
portionately to any reduction of the 
bond set on the abuser’s incarceration. 
Generally, there is little that law en- 
forcement can do to persuade the vic- 
tim to follow through with prosecution 
if others in the criminal justice system 
do not force him to be accountable. 

Numerous victims of repeat familial 
child sex abuse and repeat domestic 
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violence refuse to cooperate with crimi- 
nal prosecution because they fear retri- 
bution from their abusers, and fear 
that the criminal justice system will 
fail to protect them from further emo- 
tional harm brought on by the abuser 
or cross-examination by defense coun- 
sel. Victims may fear that their coop- 
eration in a case will lead to frustration 
and embarrassment as defense attor- 
neys attack their credibility before the 
jury with accusations of contrived hor- 
ror stories targeting the “innocent” 
alleged abuser. They may fear being 
portrayed as a vindictive child with 
ulterior motives, or a deceptive “woman 
scorned” seeking to destroy a harmless, 
caring man for selfish reasons, without 
being allowed to defend themselves by 
disclosing true incidents of past abuse 
committed by the defendant. The re- 
sult can be the defendant leaving the 
courtroom free to return to his abusive 
ways. These fears, too often, are justifi- 
able. 

The Florida Rules of Evidence pro- 
hibit the admission of similar fact 
evidence in criminal cases for the pur- 
pose of proving a defendant’s propen- 
sity to commit the crime charged. Such 
evidence, however, is admissible when 
relevant to prove a material fact other 
than propensity, most often motive, 
opportunity, intent, preparation, 
scheme or plan, knowledge, identity, 
and lack of mistake. Often lost in 
the practical application of F-.S. 
§90.404(2)(a) is the fact that the rule 
prohibits the use of “character evi- 
dence” for only one purpose: proof of a 
defendant’s propensity to commit crimi- 
nal acts. The converse of this allows 
that such evidence should be admissi- 
ble to prove any other relevant material 
fact.8 The ultimate test of admissibility 
is, as with any other type of evidence, 
relevancy, not necessity, and the test 
of inadmissibility is irreievancy.? 

Many caselaw constructions of F.S. 
§90.404(2)(a) would seem, however, to 
preclude a victim of domestic violence 
from revealing, at trial, incidents of 
prior abuse committed by a defendant. 
Nonetheless, courts, in concert with a 
deliberate effort by state attorneys, can 
resolve this dilemma in much the same 
way as in familial child sex abuse 
cases. 


The Current State of the Law 
In 1987, the Florida Supreme Court 
expanded the list of admissible applica- 


tions of similar fact evidence. In rec- 
ognizing the unique difficulties inherent 
to the prosecution of familial child sex 
abuse cases, the court carved out a 
specific exception to the admonition in 
F.S. §90.404(2) against the use of simi- 
lar fact evidence to prove criminal 
propensity by way of bolstering victim 
testimony. In Heuring v. State, 513 So. 
2d 122 (Fla. 1987), the Florida Su- 
preme Court approved of the admis- 
sion, during the state’s case-in-chief, 
of similar fact evidence regarding col- 
lateral acts of child sex abuse com- 
mitted by the defendant 20 years prior 
to the charged offenses of capital sex- 
ual battery. In so doing, the court 
recognized that, although similar fact 
evidence must generally meet a strict 
standard of relevance, cases involving 
sexual batteries within the context of 
a familial setting need not meet the 
same stringent requirements.° In reach- 
ing its conclusions, the Heuring court 
expanded the customarily admissible 
purposes for similar fact evidence to 
include evidence that simply corrobo- 
rates a child sexual battery victim’s 
testimony.!! 

The Heuring decision addressed the 
aforementioned obstacles that gener- 
ally exist in familial child sex abuse 
cases. In so doing, the Florida Supreme 
Court implicitly made a principled de- 
cision that the need for interdiction of 
such insidious offenses overwhelms the 
need for exclusion of similar fact evi- 
dence, and found that allowing similar 
fact evidence to be used to bolster the 
victim’s testimony is a better practice 
than forcing the prosecutor to jump 
through the traditional legal hoops 
necessary to show relevance to motive, 
scheme, plan, or design.!2 

In familial child sex abuse cases, as 
in domestic violence cases, the victim 
is related to the offender or, at least, 
knows the offender, and identity is not 
at issue. Because identity is not at 
issue, this most prevalent reason for 
admission of similar fact evidence in 
other types of cases simply does not 
apply.!3 The most important purpose 
for similar fact evidence that pertains, 
typically, is the victim’s credibility. 
Because the victim is normally the only 
witness to the abuse, the victim’s 
credibility becomes the heart of the 
prosecution. 

A year after its decision in Heuring, 
the Florida Supreme Court restated 
the general rule of admissibility of 
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similar fact evidence in Bryan v. State, 
533 So. 2d 744 (Fla. 1988). In Bryan, 
the court clearly stated that evidence 
of other crimes or bad acts is admissi- 
ble if merely relevant,!4 and admissi- 
bility is not dependent on a showing 
of striking similarity.!5 The court fur- 
ther opined that the rule requiring 
proof of similarities prior to admissibil- 
ity is a special application of the gen- 
eral rule that all evidence is admissible 
unless specifically excluded by a rule 
of evidence.!® Although Bryan was a 
first degree murder case, and did not 
involve child sexual abuse, its interpre- 
tation of the similar fact evidence rule 
applies equally in the context of capital 
sexual battery prosecutions. 

In Lazarowicz v. State, 561 So. 2d 
392 (Fla. 3d DCA 1990), the Third 
District Court of Appeal held that 
testimony as to uncharged acts of physi- 
cal violence committed by a defendant 
upon a familially related child victim 
is relevant, and therefore admissible, 
not only to corroborate the victim’s 
testimony, but also to show that the 
defendant occupied a position of fa- 
milial authority over the victim, and 
to explain the victim’s behavior over 
the period of time during which the 
alleged criminal acts took place. Such 
testimony, if available, is crucial to 
explaining the reasons for the consid- 
erable passage of time between the 
commission of the offense and the date 
when it was reported by the victim.!7 

Although Heuring seemingly stands 
for the proposition that the diminished 
standard of admissibility only applies 
in cases involving intra-familial child 
sex abuse, in 1991 the Heuring test of 
familial custody was expanded to allow 
for the admission of similar fact evi- 
dence regarding sexual abuse of per- 
sons other than the defendant’s fa- 
milial relations.1® Evidence of such 
acts is admissible when the molester 
can be shown to have exercised some 
type of quasi-parental supervision of 
children other than his own.!9 In Bierer 
v. State, 582 So. 2d 1230, 1232 (Fla. 
3d DCA 1991), the Third District Court 
of Appeal recognized the legislature’s 
intent to protect minor children from 
the predatory influences of adults who 
have established family-type ties with 
them, and held that daily supervision 
of neighborhood children sufficed as 
“care within the broad familial con- 
text.” Although Bierer dealt with the 
propriety of joinder, rather than ad- 


mission of collateral act evidence, it 
would, nonetheless, follow that this 
expansive definition of “familial” rela- 
tions would apply to the admission of 
similar fact evidence, given that the 
requirement of proving similarity is 
even more rigorous in the context of 
joining charged offenses.2° An even 
more inclusive judicial interpretation, 
from the Fifth District, encompasses 
situations where the offender simply 
has frequent contact with the child 
victim.?! 

The same concerns which led the 
courts in the Heuring line of cases to 
reason that similar fact evidence may 
be admitted to corroborate victim testi- 
mony in child sex abuse cases pertain, 
to the same degree, to domestic vio- 
lence cases.22 


Proposed Expansion 
of the Heuring Rule 

In domestic violence situations, iden- 
tity is not at issue because, invariably, 
the victim knows the abuser all too 
well. As with child sexual abuse within 
a “familial” setting, the abuser occu- 
pies a position of dominance, control, 
and authority over the victim. The 
abuser typically uses this advantage 
to manipulate the victim and to pre- 
serve the secrecy of the violence which 
permeates their relationship. The Heur- 
ing line of cases strips child molesters 
of their safe-harbor by denying them 
the opportunity to profit from the exer- 
tion of duress against the victims within 
their grasp. All of the reasons which 
justify the use of collateral act evidence 
in child sex abuse cases apply in do- 
mestic violence cases; however, courts 
have not yet extended the Heuring rule 
to such cases. When courts fail to 
recognize that the same need to lend 
the victim a voice exists in domestic 
violence cases, they, perhaps inadver- 
tently, assist the proliferation of do- 
mestic abuse. For this reason, it seems 
both timely and logically consistent to 
extend the admission of specific similar 
act evidence for the purpose of corrobo- 
rating victim testimony to cases involv- 
ing domestic abuse allegations. 

The instantly contemplated expan- 
sion of the fundamental principles and 
sound reasoning of Heuring to include 
domestic violence situations does not 
eviscerate the prohibition against the 
use of “character evidence” to prove 
criminal propensity. The primary issue 
for which the admissibility of collateral 


domestic violence occurrences is rele- 
vant is the credibility of the victim. 
This, of course, presupposes that the 
victim will testify against the defen- 
dant at trial.22 Should the victim’s 
credibility not be attacked by defense 
counsel, then evidence of other in- 
stances of abuse would be irrelevant, 
and would remain inadmissible.”4 
Typically, in domestic violence trials, 
the most common defenses interposed 
are those of self-defense, mistake, acci- 
dent, and fabrication. In cases in which 
a defendant asserts self-defense, should 
the victim’s testimony include evidence 
supporting a theory of self-defense, 
e.g., the victim testifies that she was 
attacking the defendant when he re- 
sponded by beating her, defense coun- 
sel would not necessarily need to at- 
tack the victim’s credibility. Self- 
defense claims presuppose a defen- 
dant’s admission that he has commit- 
ted the allegedly criminal acts, but 
advance the theory that the defendant 
was justified in doing so, and that the 
defendant used only that amount of 
force necessary to protect himself. In 
such cases, the heart of the prosecution 
is not the victim’s credibility.25 The key 
issue is whether the defendant’s re- 
sponse was reasonable and justified. 
Because the victim’s credibility would 
not likely be a material issue, the use 
of collateral act evidence in self- 
defense cases would, in most instances, 
be superfluous and inadmissible.?6 
Cases involving the defenses of mis- 
take and accident similarly presuppose 
the defendant’s admission to the alleg- 
edly criminal conduct, but contest the 
existence of criminal intent. In such 
cases, the rules of evidence already 
provide for the admission of similar 
fact evidence,?’ irrespective of the ex- 
pansion herein proposed. Because the 
prosecution would be permitted to util- 
ize collateral act evidence in this situ- 
ation in any event, the proposed modi- 
fication of the Heuring rule would not 
affect such cases, either adversely or 
otherwise from a defense perspective. 
An expansion of the Heuring rule to 
encompass domestic violence cases will 
serve only to balance the scales in 
cases in which fabrication is used as a 
defense. As in child sexual abuse cases, 
the defense of fabrication necessarily 
focuses upon the credibility of the 
victim. In such cases, this is where all 
of the victim’s fears and apprehensions 
of being abused and abandoned by the 


judicial process come to fruition. 

Trials of domestic violence cases de- 
mand the presentation of victim testi- 
mony because of the nearly everpresent 
lack of independent witnesses to the 
actual abuse. When a victim takes the 
witness stand, she can justifiably anti- 
cipate that her testimony will be lim- 
ited to charged instance(s) of abuse, 
and will not be permitted to disclose a 
complete and accurate picture of the 
dynamics of the abusive relationship. 
For the jury, this creates a false per- 
ception of the relationship as one which 
is normal,2® with all of the attendant 
proscriptions against violence. This 
places the prosecution in the difficult 
position of explaining why the defen- 
dant would abuse the victim without 
being able to dispossess the jury of 
their preconceived notions of relational 
normalcy, resulting in an unwilling- 
ness, on the jury’s part, to believe that 
abusive acts could be committed in the 
context of the victim’s and the defen- 
dant’s relationship.29 Under the cur- 
rent legal strictures, since the prosecu- 
tion cannot present evidence of the 
relationship’s climate of violence, the 
jury must base its verdict on an often 
false supposition that the defendant’s 
and victim’s relationship is not violent. 
This creates a substantial danger that 
the jurors will conclude that the 
charged offense is unlikely to have 
occurred, regardless of what the vic- 
tim’s testimony might be. By forbid- 
ding the use of evidence concerning the 
ongoing nature of abuse within the 
relationship, the law denies reality, 
and asks the jury to do the same. There 
is no justice in this formula. 


Conclusion 

Something which seems often forgot- 
ten is that, in criminal cases, the 
victim,*° too, is entitled to a fair trial. 
This entitlement is lost, however, in 
the judicially created vacuum of exist- 
ing law pertaining to evidence of spe- 
cific collateral acts. 

Victims of domestic violence are 
beaten, berated, and told to keep quiet 
by their abusers. It is shameful that, 
through application of outmoded and 
abstract legal concepts in real-life situ- 
ations, the courts would allow them- 
selves to be complicit in this syndrome 
of debasement. The employment of 
prevailing evidentiary standards 
concerning the use of similar fact evi- 
dence is neither realistic nor practical 
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given what is now known about repeat 
domestic violence and its catastrophic 
impact on society. 

Extending the scope of Heuring to 
encompass domestic violence cases com- 
ports perfectly with the Florida Su- 
preme Court’s stated intent in that 
case and its progeny. This extension is 
a natural and inevitable conclusion to 
the development of law already begun 
in Heuring.*! Art. 1, §21 of the Florida 
Constitution ensures that “(t]he courts 
shail be open to every person for re- 
dress of any injury, and justice shall 
be administered without sale, denial 
or delay.” The time has come to inter- 
pret the terms “open,” “any injury,” 
“denial,” and “delay” paying due re- 
spect to the importance of familial 
dynamics and the rights of persons 
who find themselves victims within 
their own families. 0 


1Each year, approximately 3.3 million 
American children, between the ages of 
three and 17 years, are exposed to parental 
violence, and, of these children, 87 percent 
actually witness the abuse and are highly 
at risk for future delinquent and violent 
behavior. P. Jarre, D. WoLre & S. Wizson, 
CHILDREN OF BATTERED WoMEN (1990), and 
Lenore E. WALKER, THE BATTERED WOMAN Syn- 
DROME (1984). Of the children who witness 
such abuse, reportedly 53 percent “act out” 
with their parents and 60 percent “act out” 
with siblings. Pfout, Schopler & Henley, 
Forgotten Victims of Family Violence, Sociau 
Work (July 1982). 

2For example, in 1993 in the Sixth 
Judicial Circuit, 83 percent of domestic 
violence offenses were not prosecuted for a 
myriad of reasons. The most notable and 
preponderant reason for no prosecution was 
the victim’s failure to cooperate with prose- 
cutorial efforts. 

3In 1993, in the Sixth Judicial Circuit, 
roughly 85 percent of the domestic violence 
offenses in which charges were not brought 
were not prosecuted because of victims’ 
failure to cooperate with the prosecution. 
In 57 percent of such cases, the victim 
affirmatively requested that no prosecution 
be brought. 

‘Victims of domestic violence tend to 
have trouble drawing a distinction between 
prosecuting their abuser and “leaving” their 
partner. It appears this mind set is com- 
monly shared by the abuser, who might 
view prosecution as the threshold to the 
termination of the relationship with the 
victim. Abusive men often escalate violence 
to “recapture” battered women and chil- 
dren. E. Stark & A. Flitcraft (1988), cited 
in THe NCADV Fact Sueet (1993). 

5 Domestic abusers often use custodial 
access to the couple’s children as a means 
of terrorizing and retaliating against the 
victim for separation or prosecution. B. 
Hart, PRotTectIive SERVICES QUARTERLY (1993). 

6 Many victims feel that leaving the 


abusive relationship would not guarantee 
their safety or that of their children. E. 
Stark & A. Flitcraft (1988), cited in THE 
NCADV Fact SueEet (1993). 

7 The National Coalition Against Domes- 
tic Violence (NCADV) estimates that one- 
sixth of all married women in the United 
States suffer repeat domestic violence. 
NCADV Fact Sueet (1993). 

8 Goodman v. State, 336 So. 2d 1264 
(Fla. 4th D.C.A. 1976), Henderson v. State, 
304 So. 2d 537 (Fla. 3d D.C.A. 1974), 
Dempsey v. State, 238 So. 2d 446 (Fla. 3d 
D.C.A. 1970), Franklin v. State, 229 So. 2d 
892 (Fla. 3d D.C.A. 1969), State v. Wads- 
worth, 210 So. 2d 4 (Fla. 1968), Schack v. 
State, 201 So. 2d 580 (Fla. 4th D.C.A. 1967), 
San Fratello v. State, 154 So. 2d 327 (Fla. 
2d D.C.A. 1963), Johnson v. State, 130 So. 
2d 599 (Fla. 1961). 

9 State v. Savino, 567 So. 2d 892 (Fla. 
1990), Heiney v. State, 447 So. 2d 210 (Fla. 
1984), Ruffin v. State, 397 So. 2d 277 (Fla. 
1981), cert. denied, 454 U.S. 882, 102 S. Ct. 
368, 70 L. Ed. 2d 194 (1981), Jackson v. 
State, 403 So. 2d 1063 (Fla. 4th D.C.A. 
1981), Ashley v. State, 265 So. 2d 685 (Fla. 
1972), Hines v. State, 243 So. 2d 434 (Fla. 
2d D.C.A. 1971), Winkfield v. State, 209 So. 
2d 468 (Fla. 2d D.C.A. 1968). 

10 Heuring v. State, 513 So. 2d 122, at 124 
& 125 (Fla. 1987). The court quoted the 
California Supreme Court, from its holding 
in People v. Halston, 69 Cal. 233, 444 P.2d 
91, 70 Cal. Rptr. 419 (1968), in upholding 
the traditional view that similar fact crimes 
must not only be similar, but must also 
share a unique characteristic or combina- 
tion of characteristics which sets them 
apart from other offenses. 

11 Jd. at 125. The court, however, went 
on to vacate the defendant’s conviction 
based upon what it found to be the errone- 
ous admission of evidence of prior molesta- 
tions of five other children who were not 
family members. Id. The court ruled that 
the prosecution improperly impeached the 
defendant with evidence of the five prior 
incidents. Id. 

12 Heuring, 513 So. 2d at 124. The court 
also found that in such cases, the probative 
value of such evidence outweighed the preju- 
dicial effects upon the defendant’s case. Id. 

13 See, e.g., Gould v. State, 558 So. 2d 481 
(Fla. 2d D.C.A. 1990), and Calloway v. 
State, 520 So. 2d 665 (Fla. 1st D.C.A. 1988). 

14 Bryan v. State, 533 So. 2d 744, at 746. 

15 Id. The Bryan court noted that “(t]he 
requirement that similar fact crimes con- 
tain similar facts to the charged crime is 
based on the requirement to show rele- 
vancy. This does not bar the introduction 
of evidence of other crimes which are factu- 
ally dissimilar to the charged crime if the 
evidence of other crimes is relevant.” Id. at 
746. Specifically, the Bryan court found 
admissible the introduction of evidence of a 
prior bank robbery for the purpose of show- 
ing the defendant’s ownership and pos- 
session of a murder weapon. Id. at 747. See 
Gould v. State, 558 So. 2d 481 (similar fact 
evidence admissible to prove specific intent, 
without necessity of proving rigid simi- 
larity, where identity not at issue), and 
Calloway v. State, 520 So. 2d 665 (similar 
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fact evidence regarding other victims ad- 
missible to corroborate victim’s testimony, 
without necessity of proving rigid simi- 
larity, where victim’s credibility was focal 
issue). See generally Bryan, 533 So. 2d 744. 

In Adkins v. State, 605 So. 2d 915, 919 
(Fla. 1st D.C.A. 1992), the court wrote that 
“(tlo adopt [the defendant’s] reasoning that 
sexual encounters between a family mem- 
ber and his child victims must be virtually 
factually identical in order to be admissible 
under §90.404(2) would require us to ignore 
the plain meaning of the word ‘similar? 
{defined in Wesster’s New INTERNATIONAL 
Dictionary, 2ND Epition as] ‘nearly corre- 
sponding, resembling in many respects, 
somewhat like, having general like- 
ness’. . . . ‘Similar’ does not mean ‘exactly 
the same’” However, the necessary level 
of similarity does require a showing that 
the evidence of collateral acts belongs in the 
same category as the charged offense (e.g., 
sexual activity with minors), and does not 
simply relate to the defendant’s generally 
deviant conduct. See, e.g., Coler v. State, 418 
So. 2d 238 (Fla. 1982). 

In Feller v. State, 19 Fla. L. Weekly S196 
(Fla. April 21, 1994), the Florida Supreme 
Court ruled similar fact evidence inadmissi- 
ble as being too factually dissimilar to the 
charged offense, stating, “the charged and 
collateral offenses must ‘share some unique 
characteristic or combination of characteris- 
tics which sets them apart from other 
offenses’ ” Id. at S198. The court’s holding, 
however, did not reflect a retreat from the 
Heuring rule so much as it simply attached 
critical importance to the fact that the 
collateral act evidence pertained to a mere 
touching of the victim through her clothing 
and the charged offense involved several 
incidents of penile and digital penetration. 

16 Bryan v. State, 533 So. 2d 744. See also 
Padgett v. State, 551 So. 2d 1259 (Fla. 5th 
D.C.A. 1989), in which the Fifth District 
Court of Appeal ruled that temporal prox- 
imity between the collateral acts and the 
charged offense is not sine qua non with 
respect to the admission of similar fact 
evidence. In Padgett, the court determined 
that prior sexual solicitations by the child 
victim’s father five years prior to the charged 
offenses were not so remote in time as to 
warrant exclusion. This followed the hold- 
ing in Heuring, in which the court found 
that a prior sexual battery of the defen- 
dant’s daughter some 20 years prior to the 
charged offenses was not too remote in time 
to be admissible. Heuring, 513 So. 2d at 
124. The court reasoned that the remoteness 
argument for exclusion must fail where 
there is no showing that the testifying 
witness has suffered a deficiency in her 
memory caused by the lapse of time. Jd. No 
such evidence was present in Heuring where 
the defendant never disputed the trial court’s 
ruling that the passage of time had not 
adversely affected the witness’ memory. Id. 

17 Lazarowicz v. State, 561 So. 2d 392, at 
396 (Fla. 3d D.C.A. 1990). See also Smith 
v. State, 365 So. 2d 704 (Fla. 1978), cert. 
denied, 444 U.S. 885, 100 S. Ct. 177, 62 L. 
Ed. 2d 115 (1979), and Ashley v. State, 265 
So. 2d 685 (Fla. 1971). 


18 Bierer v. State, 582 So. 2d 1230 (Fla. 
3d D.C.A. 1991). 


19Td. at 1232. The court found that the 
“familial context” rule extends to situations 
involving the defendant’s care over neigh- 
borhood children at his home on a daily 
basis because of the quasi-parental author- 
ity the defendant exerted over such children 
while he supervised them. Jd. Presumably, 
this classification would include offenders 
employed by day eare facilities and baby- 
sitters caring for alleged victims of child 
sexual abuse. In Coleman v. State, 485 So. 
2d 1342, 1345 (Fla. Ist D.C.A. 1986), the 
phrase “familial or custodial,’ from Heur- 
ing, was interpreted to include any person 
maintaining a close relationship with a 
child residing in the offender’s household. 
The First District Court of Appeal later 
broadened this definition in Stricklen v. 
State, 504 So. 2d 1248 (Fla. 1st D.C.A. 
1986), in which the court interpreted “fa- 
milial or custodial” to include situations 
where an offender takes temporary custody 
of a child, even if the child does not 
ordinarily reside with the offender. 

20 While striking factual similarity re- 
mains a requirement for joinder of offenses, 
see Wallis v. State, 548 So. 2d 808 (Fla. 5th 
D.C.A. 1989) (court held sexual battery of 
nonfamilially related child was not suffi- 
ciently episodically similar to sexual batter- 
ies of defendant’s daughter and stepdaughter 
to permit joinder of all offenses in single 
information), and Ellis v. State, 534 So. 2d 
1234 (Fla. 2d D.C.A. 1988) (court held lewd 
and lascivious act on 14-year-old girl was 
improperly joined with counts charging sex- 
ual battery by digital penetration of seven- 
and nine-year-old children), Gould v. State 
and Calloway v. State make clear that such 
a showing is not a necessary prerequisite 
to the admission of such similar fact evi- 
dence for the purpose of corroborating the 
victim’s testimony with evidence of non- 
joined, collateral acts. The authors note 
that such a view of the “family” is a 
necessity nowadays, given the prevalence 
of “latch-key children” and single-parent 
homes wherein children’s supervision is 
often delegated to persons outside the nu- 
clear family who would assume the same 
level of control and opportunity to commit 
acts of sexual abuse against such children 
as would members of the immediate family. 
Clearly, a requirement of consanguinity or 
marital relation would be impractical, as it 
would obfuscate the achievement of the 
legislative intent to protect children from 
sexual predation, as expressed in Stricklen 
v. State, 504 So. 2d 1248, 1250 (Fla. Ist 
D.C.A. 1986). In Saffor v. State, 625 So. 2d 
31 (Fla. 1st D.C.A. 1993), the court held 
that the similarities between the charged 
offense of sexual battery against the defen- 
dant’s girlfriend’s 10-year-old son and the 
collateral offense of sexual battery of defen- 
dant’s 12-year-old niece were sufficiently 
similar regardless of whether the defen- 
dant’s girlfriend’s.son had been subject to 
the defendant’s “familial authority,’ not- 
withstanding that there was no identity of 
gender between the respective victims. (As 
to gender dissimilarity, see also Adkins v. 
State, 605 So. 2d 915 (testimony of female 
children was relevant to corroborate testi- 
mony of male victim of the charged offense 


even though victims were of different gen- 
ders).) 

21 See Collins v. State, 496 So. 2d 997 (Fla. 
5th D.C.A. 1986), rev. denied, 506 So. 2d 
1040 (Fla. 1987), in which the court upheld 
the defendant’s conviction for capital sexual 
battery where the child victim had ridden 
in the defendant’s truck on several occa- 
sions, and the defendant’s care and control 
over the child victim was exercised with the 
consent of the child’s mother, with whom 
the defendant maintained daily contact. 

22The authors use the term “domestic 
violence cases” to refer, broadly, to any 
violent interaction between persons sharing 
living quarters, or otherwise engaged in 
intimate, custodial, or personal (as opposed 
to professional) authoritarian relationships. 
Necessarily, this term, and all of the sub- 
jects addressed in this article, would logi- 
cally apply with equal force to spousal rape 
and child physical abuse cases. See contra 
Herbert v. State, 526 So. 2d 709 (Fla. 4th 
D.C.A. 1988) (defendant admitted commis- 
sion of allegedly criminal acts, thereby 
dispensing with need for corroboration of 
victim testimony), and Waddy v. State, 355 
So. 2d 477 (Fla. 1st D.C.A. 1978), with 
respect to child physical abuse cases, nei- 
ther of which cases. addressed the concerns 
raised in Heuring. 

23 See Smith v. State, 538 So. 2d 66 (Fla. 
1st D.C.A. 1989). 

24 See Thomas v. State, 599 So. 2d 158, 
162 (Fla. 1st D.C.A. 1992). 

25 Of course, in cases where the victim 
denies that she ever threatened the defen- 
dant with harm, and the defendant presents 
evidence supporting a theory of self-defense, 
collateral act evidence would be critically 
relevant as impeachment evidence. How- 
ever, such evidence would not be presented 
in the prosecution’s case-in-chief, but would 
be presented only as rebuttal evidence. In 
such a circumstance, the court could ade- 
quately ensure the defendant a fair trial 
by granting a cautionary jury instruction. 
In any event, where a defendant opens the 
door by introducing evidence of nonviolence, 
the prosecution would be permitted to intro- 
duce evidence of similar acts of violence to 
disprove the defendant’s claims of pacificity. 
Inasmuch, the instantly proposed expan- 
sion of the Heuring rule does not demand 
an overhaul of evidentiary practices. 

26 See Thomas v. State, 599 So. 2d 158, 
162. 

27 Star. §90.404(2)(a). 

28 Cf. State v. Hickson, 630 So. 2d 172, 
174 (Fla. 1993), a battered spouse syndrome 
case, in which the Florida Supreme Court 
recognized a need to allow evidence focusing 
on a pattern of abuse “precisely because a 
jury would not understand why [the victim 
of such abuse] would remain in the environ- 
ment.” 

29 Id. at 174, where the Florida Supreme 
Court adopted the wisdom of the New 
Jersey Supreme Court’s rationale in State 
v. Kelley, 478 A.2d 364, 378 (1984), which 
noted that “the purported common knowl- 
edge of the jury may be very much mistaken 

. where jurors’ logic, drawn from their 
own experience, may lead to a wholly incor- 
rect conclusion. . . .” 


30 The victim, herein, refers to the prose- 
cution, which represents the victim on be- 
half of the people of the State of Florida. 

31 Insofar as members of the defense bar 
would assert that this proposal would engen- 
der a danger of victim fabrication of violent 
histories and would herald the use of prose- 
cutorial smear tactics, such concerns can 
be guarded against. These apprehensions 
are analogously dispensed within cases in- 
volving the admission of child hearsay 
in sexual abuse cases. See Fia. Srar. 
§90.803(23) and related caselaw and proce- 
dures. As with any evidentiary issue, the 
court could conduct a hearing, outside the 
presence of the jury, for the determination 
of the admissibility of similar fact evidence 
in domestic abuse cases for the purpose of 
corroborating the victim’s testimony with a 
focus upon the following, nonexclusive, list 
of considerations: 

1) the time of the collateral abusive acts, 

2) the type of abuse, 

3) the existence of a “confidential,” fa- 
milial relationship between the abuser and 
victim at the time of the abuse, and 

4) the reliability of the collateral act 
evidence as determined, in the court’s dis- 
cretion, following a proffer thereof. See 
Saffor v. State, 625 So. 2d 31. 

Additional safeguards would include a 
notice requirement such as that already 
imposed with respect to other types of 
collateral act evidence. Fria. Star. 
§90.404(2)(b)1. 
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CHILDREN VIOLENT 


EFFECTS AND RESPONSES 


hildren are the silent vic- 

tims of spouse abuse, so 

their needs are all too 

often forgotten as we focus 
on the battered partner. Yet in every 
domestic violence case where children 
live in the home, children feel the 
impact of the battering. Children are 
affected by the prevalence of violence 
in their homes in many ways, most of 
which society has not yet recognized 
as critical. Current policies and regula- 
tions only address child protection and 
treatment needs when the child is the 
focus of the physical violence. We will 
doom our children to an endless cycle 
of violence unless we acknowledge the 
pervasive impact that witnessing vio- 
lence has upon children. 

In the 1950’s and 1960’s, domestic 
violence had not yet been widely recog- 
nized as a social problem. Throughout 
the 1960’s and 1970’s, even as the 
public awareness of domestic violence 


by Daniella Levine 


grew, our courts continued to punish 
domestic violence victims by depriving 
them of their children in custody bat- 
tles. These laws are now changing. 
Florida, for example, presumes that 
batterers should not be primary custo- 
dians when the child has been a victim 
or witness to spouse abuse; the bat- 
terer may be awarded no visitation or 
only supervised visitation. 

We must now turn our public aware- 
ness campaign to the psychological and 
health needs of children affected by 
domestic violence. These children of 
domestic violence learn early that vio- 
lence, physical force, and intimidation 
are problem-solving techniques. Early 
identification and intervention with 
these children is our best hope for 
prevention, if we ever hope to break 
the cycle of violence in our society. 

Children may, in fact, be the in- 
tended victims of physical or sexual 
abuse in domestic violence situations.! 
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Batterers may turn on their partners 
and the children in the home. The 
battered partner may abuse or neglect 
the children in turn, which abuse may 
be overlooked, as we focus our atten- 
tions on the needs of the adult victim. 

Children may be the inadvertent 
victims of physical abuse, caught in the 
cross-fire between warring adults. For 
example, I recently reviewed a child 
abuse report of an infant who had been 
stabbed in the head during a domestic 
violence assault in the home. In other 
cases, flying objects or fists have landed 
on the child held in the adult victim’s 
arms. A child may intercede as the 
protector of the parent and be attacked 
unintentionally during the escalating 
violence. 

Children may become the perpetra- 
tors of violence or abuse even in child- 
hood. Siblings, other children, or even 
adult victims may be physically or 
sexually abused by children who imi- 


“| HATE YOU!” A Minneapolis boy tells his mother’s husband not to come back. 


tate the actions of their caretakers. 
Sometimes a child will kill to protect 
the abused parent. These victim- 
murderers tell tales that always in- 
clude numerous unanswered cries for 
help. 

Most often, however, the child’s role 
in domestic violence scenarios is that 
of witness. The witnessing may be 
visual, auditory (through closed doors), 
or inferred (through knowledge in the 
aftermath—bruises, parental retreat, 
or cries for help). This last role is, of 
course, most pervasive, and most per- 
plexing, as we have no obvious point 
for identifying the problem as critical, 
and no clear point for intervention. 
Observing domestic violence is as harm- 
ful for children as experiencing direct 
physical abuse.? 

Children can be affected by domestic 
violence in obvious as well as more 
subtle ways. Physical harm is the obvi- 
ous impact on many of the children 
living in homes marked by domestic 
violence. The extent of the physical 
harm may range from excessive corpo- 
ral punishment to death, even affect- 


Tue Impact oN CHILDREN 


e Male children who witnessed domestic violence are many times more 
likely to batter their spouses." 

e For children from the most violent homes, the rate of domestic violence 
in adulthood is 10 times higher than for a control population.? 

e A child who witnessed domestic violence is more likely to grow into a 
perpetrator or victim of domestic violence than a child who was himself or 
herself abused.3 

e Eighty-five percent of domestic violence victims abuse or neglect their 
children.* 

e Seventy-three percent of the men in another study reported having 
been abused (physically or sexually) as children.5 


e One-third of teenagers in one study were engaged in a violent dating 
relationship.& 


1 Ann Jones, Next Time Be Dead 84 (1994). 

2 Straus, GeLLes AND STEINMETZ, BEHIND CLosep Doors: VIOLENCE IN THE AMERICAN FaMILy. 

3G.T. Hotaling and D.B. Sugarman, An Analysis of Risk Markers in Husband to 
Wife Violence: The Current State of Knowledge, 1 Vio.ENcE AND Victims 101-124 (1986). 

4E. Stark and A. Flitcraft, Woman-Battering, Child Abuse and Social Hereditary. 
What Is the Relationship?, Maritav VioLence (1983). 

5 Council on Battered Women, P.O. Box 54737, Atlanta, Georgia 30308 (training 
materials). 

6 Datinc VioLence: YounG Women in Dancer (Barrie Levy, ed.) (1993). 
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ing the unborn. One study documented 
a 30 percent miscarriage rate among 
battered women.? 

Less obvious, but more a pervasive 
effect of domestic violence, is child 
neglect. While the battered partner 
may be successful at shielding a child 
from actual physical abuse (and many 
battered adults will go to great lengths 
to prevent the child from being physi- 
cally abused), neglect is harder to es- 
cape. A parent may be physically ab- 
sent due to health problems caused by 
the battering, may withdraw psychologi- 
cally to cope with the grief of victimiza- 
tion, or, indeed, may be killed. Sub- 
stance abuse is a common escape for 
the parent victim with devastating 
repercussions for children. While the 
protective parent struggles to deal with 
her feelings of hopelessness and loss, 
the child’s parallel needs may easily 
be overlooked. The protective parent 
believes she has protected the child 
and will often deny that the child has 
inevitably been affected. 

The child suffers a loss of a sense of 
security, safety, control and independ- 
ence. The child is forced into a no-win 
situation beyond an ability to cope. It 
may make the child less capable of 
handling normal stress as he or she 
exists in a state of suspended anxiety. 
The child waits for the next violent 
episode in which his or her world will 
once again fall apart without warning. 

Like the adult victim, the child may 
suffer the whole range of mental health 
symptoms associated with stress: so- 
matic illness, sleep disorders, bedwet- 
ting, clinging, crying, depression, post- 
traumatic stress disorder, poor impulse 
control, low self-esteem, short atten- 
tion span, impaired learning ability.* 
These problems may be compounded 
by the parental failure to focus on the 
child’s increasing needs due to the 
parent victim’s emotional unavailabil- 
ity.5 

Too often the child may feel responsi- 
ble for the violent episodes, a typical 
childhood response to familial problems. 


There’s NO Excuse 
for Domestic Violence. 


For information about how you can 
help stop domestic violence, 
call 1-800-777-1960. 


Family Violence Prevention Fund 


While the protective 


parent struggles to 
deal with her 


feelings of 
hopelessness and 
loss, the child’s 
parallel needs may 
easily be overlooked 


Guilty feelings may force the child 
prematurely to play the role of defender/ 
protector of a parent or siblings. Other 
times, as a defense mechanism, the 
child will identify with the aggressor. 
One battered parent described the 
threats a young child used to get candy, 
“Give it to me or Ill tell dad to hit 
you.”6 

Children learn that battering and 
violent behavior are the norm. In star- 
tling numbers they become abusing 
adults, victimizing partners and chil- 
dren.’ They learn to expect continued 
victimization engaging in abusive rela- 
tionships even in their early dating 
experiences. They also learn, tragi- 
cally, through parental example to keep 
secrets in order to cover the abuse and 
avoid further confrontation. The con- 
spiracy of silence may be the biggest 
barrier we face to developing an effec- 
tive societal response to domestic vio- 
lence as it affects children. 

The violence and victimization may 
turn inward, leading to self-destructive 
behavior. Substance abuse, sexual 
acting out, attempted suicide, delin- 
quency, and running away are typical 
behaviors for these children. These 
tendencies are reinforced through the 
instability of the parent’s lifestyle. The 
family may experience frequent moves 
and home disruptions to shelters, to 
friends, to homelessness, in an endless 
quest to escape the violence. 

Ultimately, a parent may flee with 
the children, without belongings, 
money, or services. The parent may 
fear registering children in a new school 
or requesting services lest the abuser 
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track them down. Court custody bat- 
tles may ensue in which the protective 
parent seeks to restrict custody and 
visitation for the abusive parent. Courts 
have only recently demonstrated an 
awareness of the critical dynamic in 
these cases including an awareness 
that abusers can use custody and visi- 
tation as a vehicle to continue access 
and torture of the other parent.® 


How We Can Intervene 

All those who are contact points for 
battered women and family violence, 
in general, need to be educated about 
the full scope of domestic violence. 
Recent focus on spousal/partner abuse 
has raised our level of consciousness 
about the adult victim, but often has 
passed over the needs of our children. 
Treatment professionals need to be 
vigilant to the signs of ‘childhood 
trauma associated with witnessing vio- 
lence. Every child in a domestic vio- 
lence home should be treated as a 
victim, and we should focus our efforts 
to ensure we end their exposure to this 
violence. When parents are confronted 
with the impact of such behavior on 
their children, they are more likely to 
respond with protection and treatment. 
Exposure to sound parenting and vio- 
lence prevention behavior must start 
early in the schools where the absence 
of parenting education and preparation 
has been a costly mistake. 

It is important to provide safety to 
these victims immediately. Studies 
have shown that when a child victim 
of domestic violence is relocated with 
the battered parent to a safe place, 
such as a shelter, that child’s and 
parent’s unhealthy responses to vio- 
lence cease or significantly lessen. 
This is true even when the battered 
parent has been abusing the children, 
i.e., her abuse stops. 

A range of treatment options must 
be developed. We know that many of 
the children’s symptoms subside imme- 
diately upon removal to a secure set- 
ting. We know that nonviolent problem 
resolution can be taught. New group 
techniques help children as young as 
three years old learn nonviolent coping 
strategies. These programs must be 
widespread and comprehensive if we 
are serious about breaking the cycle of 
abuse. 

Legal avenues now exist to protect 
adult victims including interstate and 
family law protections. Battered par- 


ents who flee domestic violence are no 
longer penalized as kidnappers under 
the Parental Kidnapping Prevention 
Act (28 U.S.C §1738A) and are afforded 
protections in custody and child sup- 
port disputes under the Uniform Child 
Custody Jurisdiction Act. The Model 
Code on Domestic and Family Vio- 
lence, produced by the National Coun- 
cil of Juvenile and Family Court 
Judges, provides solid guidance for 
judges to address these concerns. 


The HRS Response 

One critical question is how and 
when the child welfare system should 
intervene when children witness do- 
mestic violence. Although emotional 
harm is a basis under Florida Statutes 
to conduct a child abuse investigation 
and even make a finding of depend- 
ency, courts and child welfare profes- 
sionals are naturally reluctant to inter- 
vene when they cannot prove harm or 
offer a cure. Statistics point a grim 
picture in terms of the children’s fu- 
tures, and chances are extremely high 
that child witnesses of domestic vio- 
lence will experience emotional dis- 
turbance and develop violent behavior 
patterns. Does this justify intrusion 
by the child protection system? 

If the harm can be demonstrated, 
intervention is not only warranted, but 
mandated under state and federal law. 
Our traditional nonresponse has re- 
sulted in a loss of critical protection for 
our children. Does it mean more child 
removals and family breakups? No. 
Fortunately, several recent family pres- 
ervation initiatives will provide greater 
resources and training to ensure that 
service providers will be able to build 
toward a consensus on the thorny issue 
of when temporary child removal is 
necessary to protect children, and when 
adequate support services (including 
housing, a vital component) can be 
utilized to keep children’s safety in the 
care of the protective parent. HRS and 
the community must develop responses 
which are sensitive to the need of every 
victim in the family, and which protect 
and empower battered partners so that 
they can in turn protect their children. 
If these efforts fail to ensure child 
safety, we can remove children while 
working intensely to bolster the neces- 
sary parental supports. 

As our child welfare professionals 
and citizenry commit themselves to 
understanding and responding to the 


Courts and child 
welfare 
professionals are 
naturally reluctant 
to intervene when 
they cannot prove 
harm or offer a cure 


needs of child witnesses of domestic 
violence, we will forge a sensible, bal- 
anced approach between child protec- 
tion and family integrity for our silent 
victims. The Children and Families 
Program of the State Department of 
Health and Rehabilitative Services as- 
sumed responsibility for state domestic 
violence programs on July 1, 1994. 
HRS staff and community providers 
have joined together to reexamine the 
treatment responses and to look for 
avenues of greater support and collabo- 
ration. More domestic violence shelters 
must provide a child services compo- 
nent. Child protection workers need 
routinely to screen for domestic vio- 
lence when assessing a family referred 
due to allegations of abuse or neglect. 
Our courts, police, schools, clergy, and 
social and mental health service agen- 
cies need to join together to ensure a 
coordinated response to the needs of 
these families. Model partnerships 
should be established to explore crea- 
tion of multidisciplinary protocols and 
avenues for information sharing. 


Conclusion 

Children are often the forgotten vic- 
tims of domestic violence. However, 
they are affected severely by witness- 
ing violence and they are at a very high 
risk of becoming physical victims of the 
violence and repeating violent behav- 
ior when they mature. Some legal ave- 
nues of protection are available and 
some judges, lawyers, and service pro- 
viders are becoming more informed 
about the effect on children and what 
they can do. Much more, however, 


must be done, including the commit- 
ment of resources, in order for our 
society to break the cycle of violence. 
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A PAHYSICIAN’S PERSPECTIVE 
ON WOMAN BATTERING 


ll physicians, regardless 

of their medical specialty 

or practice site, care for 

patients who are battered 
women. Knowledge of the impact of 
this abuse on a patient’s mental and 
physical health is integral to the abil- 
ity to provide comprehensive care. How- 
ever, few women purposely are screened 
by the physician for abuse, and few of 
these women ever volunteer this infor- 
mation. Therefore, because most bat- 
tered women will remain unrecognized 
by their physicians, the opportunity to 
identify, inform, educate, intervene, 
and refer is lost.! 

There is a wide range of physician 
awareness of, interest in, proactive 
evaluation for, and treatment of do- 
mestic violence. Some of this heter- 
ogeneity reflects a lack of formal educa- 
tion and training. Some of it reflects a 
reluctance or aversion to become in- 
volved. There are obstacles that pre- 


by Ronald A. Chez 


vent physicians from taking the initia- 
tive to ask routinely about domestic 
violence or to respond when such vio- 
lence is apparent in the patient’s clini- 
cal presentation. This article examines 
some of these barriers. Being aware 
and understanding these barriers may 
allow more effective communication 
with those in the legal system when 
the aid and participation of a physician 
is required. 


Medical Education Barriers 

Physicians need formal education 
on how to initiate inquiries about the 
presence of abuse, to recognize signs 
and symptoms of abuse, and to treat 
and refer women who are being 
abused.? 

Increasingly, purposeful instruction 
on the subject of domestic violence is 
being introduced into the medical school 
curriculum, and screening and inter- 
vention skills are being integrated into 
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residency training programs. Focused 
lectures and workshops are being in- 
corporated into continuing medical edu- 
cation courses. National, state, and 
speciality medical societies actively are 
promulgating relevant medical care 
guidelines for their members. 

As a result, more women routinely 
are being screened by physicians for 
battering. Physicians are finding that 
women expect physicians to ask about 
abuse, and that battered women usu- 
ally will respond to an empathetic and 
nonjudgmental inquiry. Once identi- 
fied, these women can then be in- 
formed about community resources and 
be encouraged to access them. These 
resources can support the pursuit of 
viable alternatives to their present life 
situation. 

The justice system is an integral 
part of community resources and a 
physician can increase direct contact 
of the woman with this system by 


EMERGENCY ROOM: Tire tracks from her boyfriend’s truck were evident as Diana was admitted to the hospital. 


informing her of available legal op- 
tions. However, most physicians do not 
understand the law related to domestic 
violence. This is particularly perti- 
nent to issues of protection of the 
battered woman, presumptive arrest 
procedures, restraints that can be 
legally imposed on the batterer, differ- 
ences between misdemeanors and felo- 
nies, and state reporting require- 
ments.* 


Legal Concerns and Barriers 

It is uncertain how many physicians 
are aware of their legal obligation to 
report the treatment of a person suffer- 
ing from a gunshot wound or other 
wound indicating violence, as required 
under F.S. §790.24. There also can be 
confusion about the responsibility to 
warn an intended victim of homicide 
that she may be in danger.® 


The standards of medical practice 
relevant to the care of the battered 
woman also are changing. Battering is 
the major cause of injury to women 
who seek treatment in emergency de- 
partments. Since January of 1992, the 
Joint Commission on Accreditation of 
Health Organizations has required emer- 
gency departments to have written 
protocols and procedures relative to 
battered women. This requirement in- 
cludes mechanisms for identifying, 
evaluating, and referring battered 
adults to appropriate resources. There 
is also a requirement that staff be 
educated about domestic violence. The 
effectiveness of these protocols depends 
upon intake forms that include an 
assessment for domestic violence, staff 
with identified responsibilities to coor- 
dinate the service needs of the woman, 
and effective liaisons with community 


resources.® 

Mandatory reporting laws related to 
child abuse, elder abuse, and the abuse 
of disabled persons are usually under- 
stood and accepted by physicians. How- 
ever, there are differences of opinion 
about the value of mandatory reporting 
laws related to woman battering. This 
debate differentiates the abused child 
from a battered woman. The latter is 
presumed to be a competent adult. 
Accordingly, issues pertinent to in- 
formed consent must apply when non- 
emergency medical care is provided. 
There is considerable resistance to re- 
porting a battering without the pa- 
tient’s permission. Failure to obtain 
this permission contradicts the ethical 
standards of confidentiality, as well as 
respect for the woman’s autonomy, and 
disregards her right to decision- 
making. Reporting can intrude upon 
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the patient’s safety and precipitate 
reprisal. In lieu of reporting, physi- 
cians are admonished to trust the 
patient’s judgment about the extent of 
the danger to which she is exposed at 
home.’ Further, a battered woman who 
knows that mandatory reporting is 
going to occur may be hesitant to seek 
medical care. This in turn will decrease 
her accessing the health facility as a 
refuge for temporary safety, and dimin- 
ish her candor during the examination. 
As a result, her abuse will remain 
unrecognized and untreated by the 
physician. 

Many physicians have had adverse 
personal experiences with the law or 
hear of such from colleagues. The phy- 
sician in a malpractice suit may feel 
emotionally battered from the verbal 
abuse during deposition and in court. 
In general, physicians are not educated 
about how truth is found in the justice 
system. The confrontational and adver- 
sarial approach to truth differs from 
the problem solving and consultative 
techniques used to derive diagnoses in 
medicine. Therefore, a physician usu- 
ally is not prepared intellectually for 
encounters with the justice system nor 
for the extent to which both parties 
have rights.® 

The physician may also have had a 
history of negative experiences with 
state and local community resources. 
Frequently, these agencies appear to 
be underfunded, overworked, frag- 
mented in their coordination, episodic 
in their consistency, and generally dis- 
organized. However, if the physician 
is going to act as a triage officer, then 
he or she must depend on these com- 
munity resources in order to respond 
appropriately and efficiently. The ab- 
sence of an adequate response may 
result in patient harm, including lack 
of appropriate protection. In this cir- 
cumstance, to the detriment of the 
battered woman, the physician and the 
community resource all lose credi- 
bility.9 


Ethical Concerns and Barriers 

Some physicians believe they will 
damage the doctor-patient relationship 
if their questions are perceived by the 
patient to be invading her privacy. 
They worry about offending patients 
and alienating the family.!° However, 
physicians routinely inquire about the 
most intimate details of a patient’s life 
and thought. As examples, consider 


A basic tenet of the 
enlightened 
response to domestic 
violence is that 
private life is not 
immune from 
scrutiny when 
criminal activity is 
taking place 


questions related to a person’s sexual- 
ity and reproduction. Consider the pro- 
cess of the physical examination itself. 

More specific, a basic tenet of the 
enlightened response to domestic vio- 
lence is that private life is not immune 
from scrutiny when criminal activity 
is taking place. Domestic violence con- 
stitutes criminal behavior and deserves 
exposure to societal laws via the crimi- 
nal justice system.!! 

Issues of confidentiality are integral 
to the ethics of the professions of 
medicine and law. Concerns about medi- 
cal confidentiality focus on the docu- 
mentation of information provided by 
the patient and who has access to it. 
Most medical records can be subpoe- 
naed. This fact can cause the physician 
to worry about liability for the chart’s 
content. The more appropriate focus is 
for the physician to take responsibility 
to record a direct patient quote, de- 
scribe accurately a physical finding, 
and render a medical opinion, such as 
“suspected abuse or injuries suggestive 
of battering.”!2 

As required by law, the release of 
patient information is constrained to 
proper authorities. Unfortunately, phy- 
sicians have had the experience of 
losing control of confidentiality when 
medical records are given to a third 
party. This loss can result in both 
diminishing the patient’s trust and 
jeopardizing her safety. One of the 
ironies about confidentiality occurs 
when the recipient of a medical record 
then invokes his or her own confiden- 
tiality rules as the reason for lack of 
subsequent follow-up information to the 
physician.}8 
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The medical model of patient care is 
focused on medical and psychiatric 
diagnostic categories that can be vali- 
dated and treated within the frame- 
work of the discipline of that physician. 
The limitations of the medical model 
are emphasized when diagnoses are 
applied to a battered woman. It is true 
that the consequences of battering can 
be incorporated into medical labels 
such as depression, acute and chronic 
anxiety, chemical abuse, and post- 
traumatic stress disorder. Of concern 
is that a third party may use these 
diagnoses recorded on a medical chart 
to invoke a woman’s disability, unwor- 
thiness for maintaining child custody, 
or as an explanation for unacceptable 
behavior. Thus, her confidential medi- 
cal record becomes another way for the 
woman to be abused. !4 


Personal Concerns 
and Barriers 

Reflecting society itself, physicians 
can have misconceptions and preju- 
dices about the causes of woman bat- 
tering. If they also believe that domes- 
tic violence is not a medical problem, 
but rather is a social services problem, 
public health or mental health issue, 
they may limit themselves to treat only 
the physical injuries or medical mani- 
festations of the abuse.!5 

Physicians rationalize their lack of 
attention to the detection of battering 
in a number of ways. They may have 
a general feeling of powerlessness to 
facilitate change, a professional inade- 
quacy to make a difference because of 
the lack of counseling skills, and a 
belief that the problem is intractable. 
Some physicians experience feelings of 
hopelessness when confronted with the 
fact of abuse, the long time frame 
necessary for permanent change, and 
the seeming ambivalence in the 
woman’s motivation to take the neces- 
sary actions to implement change.!¢ 

Physicians can lack enthusiasm for 
unmasking the problem of battering 
because of the belief that an excessive 
amount of time will be required to 
listen, to counsel, to make inquiries 
on behalf of the patient, and to docu- 
ment in appropriate detail the inter- 
action. The potential for additional 
time required in deposition and possi- 
ble court appearances compounds this 
barrier. !7 

Worries about personal safety also 
can arise when the physician fears 


retribution or reprisal by the batterer. 
Like most persons, physicians will avoid 
placing themselves in a role which they 
believe is associated with risk of harm 
to themselves and their family.1® 

Finally, there can be close identifica- 
tion by the physician with the patient’s 
experiences in a dysfunctional family 
unit. Recall of a history of personal 
abuse or of abuse endured during medi- 
cal training can stimulate emotional 
pain. Introspection may produce an 
uncomfortable self-awareness that the 
physician has the propensity for and 
the behaviors of an abuser, both at 
work with colleagues and at home with 
family.!9 


Opportunities for Change 
Solutions to some of the dilemmas 
described here can be sought at two 
levels. On the state level, additional 
legislation is needed to improve state 
laws related to the protection of the 
abused woman and her caretakers.2° 
On the local community level, there 
could be great value in creating inter- 
disciplinary teams composed of social 
service providers, representatives of 
the local shelter, law enforcement, law- 
yers, and physicians. These groups can 
coordinate their activities through mu- 
tual problem solving and cooperation. 
A result of this cooperation will be 
more effective and efficient overall care 
received by the battered woman. An- 
other is a better understanding by each 
profession of the roles, resources, re- 
sponsibilities and perspectives of the 
other professions around the table. It 
is an opportunity for reality testing to 
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replace ignorance with its attendant 
frustration, mistrust, and misunder- 
standing. However, the major benefit 
will be the opportunity to fulfill our 
moral and professional obligation to 
impact favorably on the psychological, 
social, and physical health and well- 
being of the public we serve. 
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CLEMENCY AND THE 
BATTERED WOMAN 


ecognizing that the crimi- 

nal justice system has 

failed to adequately ad- 

dress the needs of a grow- 
ing number of survivors of domestic 
violence, Governor Lawton Chiles and 
the Florida Cabinet, sitting as the 
Board of Executive Clemency, adopted 
a unique clemency procedure for women 
convicted of murdering their abusers. 
By taking this action, the board for- 
mally recognized domestic violence as 
an important factor requiring consid- 
eration when making clemency deter- 
minations. ! 

Clemency is an act of grace or mercy 
by the state that is granted to mitigate 
criminal justice system failures. In 
Florida, the constitution vests the ex- 
ecutive branch with the authority to 
grant clemency. Clemency exempts an 
individual upon whom it is bestowed 
from all or any part of the punishment 
that the law imposes for a crime com- 


by Mark R. Schlakman 


mitted; it does not exonerate the indi- 
vidual for the crime. The Governor has 
unfettered discretion to deny any re- 
quest for clemency for any reason. 
Similarly, the Governor, subject to the 
approval of at least three members of 
the Cabinet, may grant any request for 
clemency for any reason, except in 
cases involving treason. 


Battered Women 
Clemency Procedures 

In order to effectively review cases 
involving formerly battered women who 
have killed their abusers, the board 
determined that it would need access 
to factual information relating to the 
circumstances of the offense, relevant 
criminal histories, and the applicant’s 
and decedent’s overall profile. Com- 
ments from the trial or sentencing 
judge, prosecuting attorney, defense 
counsel and other interested parties, 
all of which are routinely developed 
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by the Florida Parole Commission (the 
investigative arm of the board), are 
also submitted for every clemency case. 
Additionally, three expert review pan- 
els, and corresponding implementation 
procedures, were created for this spe- 
cial class of cases. Under the special 
procedures, a woman currently incar- 
cerated in Florida for murdering her 
abuser—who was related by blood, 
marriage, or residing with her as if 
married—may apply for special clem- 
ency consideration. If the applicant’s 
case meets the applicable criteria, it 
can be evaluated by one of the expert 
domestic violence review panels.? Each 
panel consists of three individuals, 
appointed by the Governor and Cabi- 
net, having a significant background 
or training in domestic violence, speci- 
fically: a) a judge or other officer of the 
court, b) a medical doctor or other 
medical or mental health professional, 
and c) an individual having special 


q 


LAST CHANCE: Clemency is the best hope for many women convicted of killing 


abusive partners. 


knowledge in this field.4 The caseload 
is evenly distributed among the three 
panels. 

Until recently, incarcerated women 
were informed about this process pri- 
marily by a group of volunteer mem- 
bers of the Women in Prison Commit- 
tee, a project initiated by the Florida 
Coalition Against Domestic Violence.® 
Potentially eligible inmates were al- 
lowed to meet with members of the 
committee to discuss the clemency pro- 
cess. During those meetings, inmates 
received application materials and as- 
sistance from volunteer advocates. 

In June of 1994, the Florida Bar 
Foundation, recognizing the scarcity 
of available resources to provide for 
adequate representation of formerly 
battered women in the clemency pro- 


cess,° awarded a substantial grant to 
benefit the Battered Women’s Clem- 
ency Project, a newly formed statewide 
network of lawyers and support staff 
now based in Tallahassee.’ (See inset.) 
The Florida Department of Correc- 
tions, in consultation with the 
Executive Office of the Governor, is 
currently developing a videotape to 
fully explain the entire process to all 
potentially eligible inmates. 

Prior to conducting an interview of 
the applicant, the panel examines the 
application and any other related ma- 
terials that it determines to be relevant 
to the particular case. It is not re- 
stricted to merely reviewing the appli- 
cant’s court file and subsequent insti- 
tutional history. Upon completion of its 
evaluation, the panel submits a report 
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to the Parole Commission wherein it 
provides an opinion® as to whether the 
applicant suffered from “Battered 
Woman Syndrome”? at the time of the 
offense, and whether domestic violence 
issues were adequately presented to 
the trial court (or the sentencing judge 
if the conviction were the result of a 
plea). The panel will also provide an 
opinion as to whether the applicant 
would pose a danger to any individual 
or to the community at large if she 
were to receive some form of relief from 
her sentence. The panels do not at- 
tempt to retry any case.1° 

Upon completion of its own investi- 
gation, the Parole Commission, in its 
advisory capacity, submits its report 
and recommendation, including the full 
text of the domestic violence panel 
report, to the board for consideration. 
The board may place any such case on 
an upcoming agenda for further delib- 
eration. Publicly noticed clemency meet- 
ings are typically held four times a 
year. 

At the clemency meeting, an oppor- 
tunity to address the board is provided 
to advocates speaking in favor of and 
in opposition to the subject applica- 
tion.1! Usually, the respective state 
attorney’s office will send a repre- 
sentative to the proceeding. (Due to the 
complexity of these cases, the board 
has routinely taken these cases under 
advisement rather than rendering a 
decision immediately following the pre- 
sentations.) Alternatively, the board 
may deny any pending application prior 
to its reaching the quarterly agenda. 

Since the inception of the clemency 
procedures, the Office of Executive 
Clemency has received 17 applications 
eligible for special review.!2 The board 
has taken final action in five of those 
cases: three women were granted some 
form of clemency, while the applica- 
tions of two other women were de- 
nied.!8 

In cases where the board believes 
that some form of clemency is appropri- 
ate, the applicant will be required to 
abide by various conditions. These con- 
ditions may require completion of a 
portion of any remaining period of 
incarceration, placement in a work 
release environment, completion of any 
court-imposed probation, or any other 
condition enumerated within the ex- 
ecutive order.!4 The board has broad 
discretion to fashion almost any form 
of safeguard or re-entry provision that 


it may deem advisable. 

Counseling is an essential condition 
of any clemency action of this kind. If 
the applicant fails to abide by any of 
the express conditions of the executive 
order, the relief afforded to the appli- 
cant may be revoked by the board 
without further hearing. 


Conclusion 

As we begin to comprehend the per- 
vasiveness of domestic violence in our 
society, we must understand that many 
survivors acted in self-defense and 
were, nonetheless, convicted of crimes. 
Others acted out of desperation. Any 
time domestic violence results in the 
loss of life, it is a tragedy. What many 
of these women have endured at the 
hands of their abusers is also a trag- 
edy. 

These cases are, without exception, 
extremely complex. Gender bias and 
many other factors may influence judi- 
cial process. Governor Chiles has in- 
sisted, therefore, that clemency review 
be detailed and comprehensive. Every 
aspect of the case is thoroughly re- 
searched. Applicants with spurious 
claims are sifted out during the pre- 
liminary stages of the process. Grant- 
ing clemency to a deserving woman 
does not condone her act. Rather, in 
those comparatively few deserving 
cases, clemency is an act of mercy by 
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the state, serving notice that it will 
tolerate heinous acts of violence be- 
tween intimate partners no longer. 


1 While it is recognized that victims of 
domestic violence are not exclusively fe- 
male, statistics show that the vast majority 
of reported cases involve male perpetrators 
and female victims. Consequently, on De- 
cember 18, 1991, the board established 
these procedures in order to facilitate re- 
view of the eligible female inmate popu- 
lation. (However, any inmate may apply for 
traditional clemency review subject to the 
Rules of Executive Clemency.) 

2 See Fia. Const. art. IV, §8(a). (No due 
process rights attach to this purely execu- 
tive function.) Generally, clemency action 
is subject to neither judicial review nor 
legislative oversight. Parole Comm'n v. Lock- 
ett, 620 So. 2d 153, 154-155 (Fla. 1993). 

3 The Parole Commission initially deter- 
mines whether the respective application 
meets the aforementioned criteria. A favor- 
able determination will result in the case 
being referred to a panel for evaluation. If 
there is some question as to whether the 
application meets the criteria, the commis- 
sion will refer the case to the board for 
clarification. 

4 All nine panel members meet as a 
group twice a year around the state to 
discuss relevant domestic violence litera- 
ture and concerns or problems that any of 
the panel members had during the most 
recent evaluation and reporting periods. 

5 The Florida Coalition Against Domes- 
tic Violence is a not-for-profit membership 
organization representing 35 of the state’s 
36 domestic violence centers. The Woman 
in Prison Committee is composed of bat- 
tered and formerly battered women and 
advocates thereof. For further information 
about these efforts contact Linda Osmund- 
son, Director, CASA, P.O. Box 414, St. 
Petersburg 33731, 813/895-4912. 

6 Since clemency is an extrajudicial, 
executive branch prerogative, there is no 
requirement that representation be pro- 
vided by a lawyer. 

7 Upon request and at the discretion of 
the panel, the committee attempted to pro- 
vide an advocate to accompany the inmate 


during her interview. It also attempted to 
secure volunteer counsel to represent the 
inmate in the clemency process. It is likely 
that the Battered Women’s Clemency Pro- 
ject will serve a similar role, either in 
conjunction with the committee or upon its 
own initiative. 

8 There may be both majority and dis- 
senting opinions included within the report. 

9 Historically, the development of the 
concept of “Battered Woman Syndrome” has 
been significant in terms of achieving a 
greater understanding of the domestic vio- 
lence dynamic. Nevertheless, evolution of 
this understanding requires a redefinition 
of the traditional concept for several rea- 
sons. (See article by Dutton also in this 
issue.) 

10 Nevertheless, their role is extremely 
important since only recently has certain 
evidence relating to “Battered Woman Syn- 
drome” been admissible as a matter of law 
throughout this state. State v. Hickson, 630 
So. 2d 172 (Fla. 1993). 

11 Generally, the applicants remain in 
prison and are not allowed to personally 
appear before the board. 

12 There are currently over 300 women 
incarcerated within the Department of Cor- 
rections who are serving time for various 
degrees of murder convictions. The National 
Clearinghouse for the Defense of Battered 
Women estimates that approximately 50 
percent of all female prisoners in the United 
States today were battered women. Existing 
data in Florida does not allow for a valid 
determination regarding the number of con- 
victions where substantive allegations of 
battering were present. Nonetheless, the 
number of potential clemency applications 
greatly exceeds the number that have been 
received to date. See THE First REPORT OF THE 
Governor's TaSK Force ON DoMEstIC VIOLENCE 
79-80 (1994). 

13 Two applications are currently under 
advisement while another nine are under 
active investigation. (One application was 
withdrawn as a result of parole being 
granted prior to clemency consideration.) 

14 The terms and conditions of the board’s 
action are delineated within an executive 
order which is signed by the Governor, and 
concurring Cabinet members, and filed with 
the Secretary of State. 


procedures. 


VOLUNTEERS ARE NEEDED 

Lawyers interested in working on domestic violence clemency issues may 
volunteer their time with the Florida Battered Women’s Clemency Project. The 
project recently received a three-year grant from the Florida Bar Foundation’s 
IOTA fund and through the Tallahassee Bar Association’s Legal Aid Foundation. 
The project will manage and coordinate pro bono efforts of lawyers throughout 
the state to represent formerly battered women in prison convicted of murdering 
their abusers. Volunteers will assist these women in the preparation of their 
clemency applications, which may ultimately be reviewed by the Governor and 
Cabinet, sitting as the Board of Executive Clemency, under special clemency 


For more information, contact Alma Gonzalez-Neimeiser, Executive Direc- 
tor, Battered Women’s Clemency Project, Allen & Gonzalez-Neimeiser, P.A., 
103 North Meridian Street, Tallahassee 32301, telephone (904) 561-3476. 
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SPOUSE OTHER 
VICTIM 


n the wake of the recent satu- 
ration of the press relating to 
the Simpson case and the ready 
supply of television pundits 
expressing opinions without facts or 
predicate, it is clear that there is a 
substantial spouse abuse problem in 
this country. However, it is not clear 
that the “problem” is limited to the act 
of spouse abuse itself. Other problems 
include the false claims of spouse abuse 
and the improper handling of both the 
valid and the invalid cases, police re- 
sponses which are inappropriate to the 
levels of violence at a crime scene, 
improper actions by court clerks, and 
simplistic responses of the judiciary. 
This article will attempt to identify 
many of the major problems and 
thereby prompt meaningful discussion 
and resolutions. 
False claims of spouse abuse are a 
reality in Florida. Judges and counsel 
involved in these cases are among 


by Cheney Mason 


those who are most aware of these 
abuses. 

The extent to which the system is 
being abused and the effects of such 
misuse are unknown. Judges who rout- 
inely hear spouse abuse injunctions 
and adjudicate divorce cases are keenly 
aware of the “other abuse.” 

Some judges in the Central Florida 
area opine that approximately 50 per- 
cent of all petitioners in actions for 
injunctions against domestic violence 
fail to appear for the return hearings, 
or if they appear, request dismissal. 
Some of those who do not appear have 
been threatened or coerced by their 
abuser or may see probable economic 
hardships. Yet, some may fail to ap- 
pear because they do not wish a false 
claim to be exposed. 

Spouse abuse claims are often pre- 
sent in divorce cases when custody 
becomes a genuine issue. Such claims 
are frequently encouraged by lawyers 


to obtain an advantage. 
F.S.§61.13(2)(b)(2) states that evi- 
dence of abuse is material to a determi- 
nation of custody or visitation, and if 
a parent seeking custody has been 
convicted of a second degree or higher 
felony involving a crime of domestic 
violence, there is a rebuttable pre- 
sumption against custody, visitation, 
and shared parental responsibility.! 
In all other cases evidence of domestic 
violence can support finding of detri- 
ment to the child and also affect cus- 
tody. How frequently false claims are 
strategically made is also unknown. 
Before serious, meaningful legisla- 
tion and judicial procedures can be 
fashioned to deal effectively with the 
problems of spouse abuse, there is a 
compelling need for accurate statistical 
reporting and analysis. The best place 
for this reporting to begin may be the 
Office of the State Courts Administra- 
tor. Given the ready access to comput- 
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ers and the virtually unlimited ability 
of programs, there is no excuse in not 
having reliable and scientifically clear 
statistical information. It is simply not 
acceptable that practitioners and mem- 
bers of the judiciary assume the falsity 
of a certain percentage of cases. 


Police Responses 

Many spouse abuse cases commence 
by someone—either a victim, a wit- 
ness, or a neighbor—calling the police. 
Unfortunately, it is rare that the police 
arrive and see the actual crime being 
committed. Under Florida law, law 
enforcement can make an arrest based 
on probable cause.? Even without the 
required “probable cause,” the decision 
frequently is made to arrest both par- 
ties with a somewhat cavalier attitude 
of letting the prosecutor or the court 
“sort it out.” Not only is this irresponsi- 
ble (and illegal), but a tragic result 
often occurs. Children have to be taken 
into the custody of the Department of 
Health and Rehabilitative Services un- 
less another responsible adult can con- 
vince these same arresting officers to 
allow them to keep the children. Also, 
it is common that mutual dismissals 
result, thus masking the true and dan- 
gerous abuse. The extent to which 
mutual arrests occur is currently un- 
known and should also be studied. 

It is unlikely that any lawyer who 
is actually “in the pit” handling these 
cases has not experienced occasions to 
defend a victim. In the last year alone, 
this author has personally represented 
five cases in which the victim was 
arrested because she defended herself. 
Curiously, in all five, the police re- 
ported seeing “a slight scratch on the 
face or arm” of the spouse. In all five 
cases the victim/defendant suffered 
clearly visible and substantial trauma 
including hematomas, lacerations, 
ripped clothing, and in one incident, a 
broken arm. The police, however, were 
satisfied by arresting them both. 

In other cases, police have responded 
to domestic violence and, where the 
evidence was extremely slight, have 
resorted to the use of excessive force, 
causing far more damage than was 
ever probable or foreseeable from the 
spouse abuse. A recent jury verdict in 
New Mexico awarded a surviving wife 
$3.3 million in Perez v. Harrison, Case 
No. 92-103 (U.S. District Ct., District 
of New Mexico), where the police wrong- 
fully shot and killed the husband when 


the police responded to a domestic 
argument. 

Equally abhorrent to the police re- 
sponses of arresting both or abusing 
one is to refuse to arrest in the face of 
clear and legitimate evidence. Law 
enforcement officers are armed with 
referral forms by which they guide 
complainants to the civil courts for the 
purpose of filing domestic violence in- 
junctions. These “legal rights and reme- 
dies notices to victims” are mandated 
by F.S. §741.29. Giving victims these 
forms is important, but this act should 
not replace law enforcement’s duty to 
arrest when probable cause exists. 

This trilogy of improper or unsatis- 
factory police responses further illus- 
trates the need for clarifying standards 
and instructions to law enforcement. 


Improper Actions 
of Court Clerks 

Those who are unfamiliar with the 
process of spouse abuse complaints and 
the issuance of injunctions against do- 
mestic violence should take the time 
to stand outside the clerk’s office on 
any given day. They will see abuse 
claimants as they present themselves 
to a deputy or assistant clerk of court 
seeking legal advice and, in effect, 
perhaps the only representation of their 
claim. Again, as with police responses, 
there are insufficient standards or train- 
ing for the clerks’ personnel. This can 
result in further abuse by either dis- 
couraging the victim to file the petition 
for injunction, or by encouraging the 
filing of exaggerated or improper 
claims. It is not unusual that complain- 
ants, when being cross-examined at 
the return hearing on an injunction, 
defend false claims by saying, “The 
clerk told me to put that down.” In 
another case, despite substantial alle- 
gations of qualifying spouse abuse, the 
clerk advised that “since there was no 
arrest, the court could not enter an 
injunction.” 

While the law requires court clerks 
to assist in the filling out of the paper- 
work and the petitions for injunctions 
against domestic violence, it certainly 
does not contemplate clerks suborning 
perjury, obstructing justice, or other- 
wise committing unauthorized practice 
of law.? The same statute mandates 
that the clerks of court in each county 
“shall receive training in the effective 
assistance of petitioners. . . 4 Unfor- 
tunately, some clerks either suffer from 
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a lack of legislatively mandated train- 
ing or from calloused or improperly 
motivated attitudes. This can result in 
real injustice and the improper deliv- 
ery of services. 


Simplistic Responses of Courts 
While most judges acknowledge the 
problems related to false abuse claims 
and unfounded spouse abuse prosecu- 
tions, it is highly probable that a 
substantial responsibility for these 
problems rests with the judges them- 
selves. Judges can be interrupted dur- 
ing trials or other hearings to be pre- 
sented with stacks of new domestic 
injunction files. Judges can readily be 
observed making cursory reviews of 
the files presented by the clerks of 
court and signing injunctions with only 
brief moments of consideration. It is 
not unusual to find injunctions issued 
that are not properly predicated on the 
requirements set forth in the law. 

One of the most frequently occurring 
defects in the filing of a petition for a 
domestic violence injunction is the fail- 
ure to allege a factual background that 
is legally sufficient to justify the injunc- 
tion. The entitlement to relief in the 
form of an injunction is predicated 
upon the finding of fact that the peti- 
tioner “is the victim of any act of 
domestic violence or has reasonable 
cause to believe he or she is about to 
become the victim. . . ” 

With great frequency the statements 
of fact written by petitioners allege 
some incident occurring between the 
petitioner and spouse years before the 
time of the petition. Substantial re- 
moteness or staleness in the allega- 
tions can remove the entitlement to 
an injunction. (Although there can be 
cases where abuse occurred years prior, 
but was so severe that repeated physi- 
cal attacks were unnecessary to re- 
mind the victim of the severity and the 
likelihood of repeated abuse.) 

Moreover, hearings on the injunction 
are required to be set within at least 
15 days, yet a common experience in 
some jurisdictions occurs when a re- 
spondent appears with counsel to have 
the full hearing to which he or she is 
entitled, only to be met with the excuse 
of the court or general master that they 
simply do not have time to conduct a 
full hearing. F.S. §741.30(5) requires 
the court to set hearings at the earliest 
possible time.® 

One of the other very commonly 
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occurring abuses in this process is the 
courts’ reacting to the respondent’s 
request for a full hearing by offering 
to just “make the injunction mutual.” 
This is a practice that is unauthorized 
by law and, in fact, is specifically 
prohibited by F.S. §741.30(2)(h) unless 
both parties have filed petitions with 
the required predicates. In addition, 
the Florida Rules of Civil Procedure 
require the court to have a hearing 
within five days if the respondent files 
a motion to dissolve or modify an 
injunction.® 

Because the effect of an injunction 
can be so disastrous to a person who 
has been removed from his or her 
residence and that indelible memories 
are created in the minds of the affected 
children, the failure of the courts to 
conduct prompt and full hearings is 
very serious. 


Absence of Meaningful 
Sanctions for False Reports 
As set forth above, it is clear that a 
number of domestic violence cases are 
brought upon the knowing and inten- 
tionally false claims of alleged “vic- 
tims.” With the assistance of counsel, 
materially false allegations are con- 
tained in petitions for injunctions. 
When false claims are raised, the over- 
all credibility of genuine victims is 
negatively affected. Every time a bogus 
case is brought for criminal prosecu- 
tion, the state attorney’s office becomes 
increasingly resistant to the prosecu- 
tions. Every time a false petition for 
injunction against domestic violence is 
presented to the court, the judges be- 
come increasingly skeptical as to their 
validity. As a result, the true victims 
are not given the protective relief they 
deserve, and frequently the true cul- 
prit is not properly prosecuted or pe- 
nalized for his or her violence. There 
are numerous remedies available to 
both the courts and the prosecuting 
attorneys that will help eliminate this 
“other abuse,” and improve the cred- 
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ibility of the legitimate causes. One 
such remedy is the use of indirect 
criminal contempt proceedings. Another 
might be formal sanctions by the Bar. 
Jail sentences and fines would prove 
to be a substantial deterrent if such 
actions were routinely brought and 
penalties publicized. Prosecutors can 
also file criminal charges for false swear- 
ing and/or false police reports. 


Conclusion 

Spouse abuse or domestic violence 
by whatever name is, indeed, more 
than a serious social ill—it is a crimi- 
nal act that deserves legitimate con- 
cern. Abusers need to stop their vio- 
lence and get help. Victims need pro- 
tection. In order to ensure that legiti- 


mate cases are treated as such, accu- 
rate statistical information needs to 
be maintained and appropriate sanc- 
tions levied against those who abuse 
the system by filing false complaints. 
Further, those who are justice system 
participants, attorneys, law enforce- 
ment personnel, clerks of court, and 
judges, need to take these cases more 
seriously and to perform their tasks 
with more care and skill. 0 


11994 Fla. Laws Ch. 94-135. 

2 See Fia. Star. §901.15 (1993). 

3 Fra. Star. §741.30(3)(c)1-5. 

4 Id. at (6). 

5 Brand v. Elliott, 610 So. 2d 37 (Fla. 5th 
D.C.A. 1992). 

6 See Fra. R. Civ. P. 1.610(d). 


Reducing family violence is an im- 
portant societal goal, and judges who 
are educated in the dynamics of fam- 
ily violence can provide leadership in 
the court and in the community. 
Judges have a mandate to assert 
leadership so that courts respond 
swiftly and fairly to victims of family 
violence. 

Judicial leadership should begin 
by examining and changing practices 
within the court system and then 
evolve to the major systems within the 
community to develop a compre- 
hensive, coordinated approach to this 
complex social, legal, health, safety, 
and behavioral family violence epide- 
mic. 

Judges, at times, may be reluctant 
to participate in a council whose work 
interacts so directly with the work of 
the court. Some may believe there is 
an appearance of a conflict of inter- 
est. This work does not create such 
a conflict. The focal point of a family 


EpucaTinGc ABouT CREATING A LOCAL Force 


by Judge Linda Dakis 


violence task force is an agreement 
among community leaders that a coor- 
dinated response to family violence 
is essential and that no single compo- 
nent from any discipline can success- 
fully address family violence issues 
alone.’ According to the particular 
needs of a jurisdiction, goals and 
objectives may vary; however, the 
general purpose of any task force 
must be the effective coordination of 
prevention, intervention and treatment 
developed upon research, and im- 
provement of the response to do- 
mestic violence incidents between 
agencies, departments, and the courts 
with victims of family violence. 

For additional information about 
Creating a local task force, cali the 
Florida Coalition Against Domestic 
Violence at 904/668-6862. 


1 Judge Leonard Edwards, Reducing 
Family Violence: The Role of a Family 
Violence Council, Juv. & Fam. Cr. J. at 1-3 
(1992). 
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THE EFFECTIVENESS OF INTERVENTION 
BATTERERS 


ttorneys and judges fre- 

quently encounter domes- 

tic violence in criminal 

and civil cases. The de- 
fense and prosecution of such cases 
require knowledge about the dynamics 
of battering and the availability and 
effectiveness of treatment programs for 
batterers. Attorneys have several strate- 
gies available to deal with these cases, 
including recommending treatment in 
lieu of incarceration. 


Approaches to Treatment 

In the past decade, interventions for 
men who batter have been implemented 
and studied. Interventions have in- 
cluded individual and couples psycho- 
therapy, but most research studies have 
reported on the use and evaluations of 
group treatments of batterers. 

Many experts agree that effective 
interventions with batterers are based 
on a “pro-feminist” treatment model 
which holds the batterer accountable 


by Catherine L. Waltz 


for his violence and controlling be- 
haviors while attending to the safety 
of the battered woman and her chil- 
dren. Some therapists see men who 
batter in individual psychotherapy. How- 
ever, traditional individual psycho- 
therapeutic interventions with batter- 
ers have not been evaluated or re- 
ported in the literature. 

Marital therapy and group therapy 
with couples is inconsistent with these 
“pro-feminist” intervention models. Mari- 
tal therapy is typically based on a 
belief that the violence is a result of 
problems in the relationship, such as 
communication. The batterer and his 
partner, when treated by a marital 
therapist, are assumed to mutually 
share responsibility for the violence, 
and the power imbalance inherent in 
violent relationships is ignored. Inter- 
ventions, where both persons are seen 
together, may put the battered woman 
at risk of further violence as a result 
of the intervention. Interventions with 
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couples have been subjected to some 
outcome research (Lindquist, Telch, & 
Taylor, 1984; Neidig, Friedman, & 
Collins, 1985; Shupe, Stacey, & Ha- 
zelwood, 1986). (However, many meth- 
odological problems with each study 
rendered the findings inconclusive). 
Group interventions with male bat- 
terers place the responsibility for the 
violence on the batterer. The interac- 
tions in the group have the capacity to 
break down the denial and minimi- 
zation inherent in batterers. This ca- 
pacity helps the facilitators to keep the 
group focused on the violence. It also 
reduces the members’ collusion with 
one another in blaming partners, oth- 
ers, or society in general for being 
placed in the group. Groups develop 
into supportive, mutually helpful net- 
works for change process, an atypical 
circumstance for most men. Group in- 
terventions with batterers typically 
take the form of psycho-education, or 
a combination of educational and 


SMASHING DENIAL: Group interventions help focus on the violent act and the b 


therapeutic processes. 

Psycho-education groups for batter- 
ers focus on eliminating the partici- 
pants’ use of violence. The participants 
are taught skills which help them to 
deal with problems nonviolently. Bat- 
terers’ attitudes and beliefs, which per- 
petuate violence against women, are 
challenged. These groups use cognitive- 
behavioral techniques and sex-role re- 
socialization to help batterers accom- 
plish their treatment goals. A benefit 
is the capacity of the group members 
to confront and challenge one another’s 
denial and minimization. 

A weakness of psycho-educational 
groups might be their inability to deal 
with the intra-personal issues of the 
batterer, such as a batterer’s memories 
and emotional responses to childhood 
physical or sexual abuse. Those batter- 
ers with an alcohol, substance abuse, 
or serious psychological problem should 
be provided with referrals to appropri- 
ate treatment programs. Substance 
abuse might be treated concurrently 
with a batterer’s attending a separate 


psycho-educational group by another 
provider or as part of a dual treatment 
which focuses on the substance abuse 
and violence as they interact for the 
batterer. In the case of childhood victimi- 
zation, a referral to appropriate serv- 
ices during or immediately after the 
completion of the psycho-educational 
group should be provided. 

One of the best known batterer inter- 
vention programs in the United States, 
commonly referred to as “the Duluth 
model,” is actually only one part of a 
coordinated community intervention on 
domestic violence cases. Battered 
women’s activists in Duluth, Minne- 
sota, worked with their local law en- 
forcement, criminal justice, social serv- 
ice, and mental health systems to cre- 
ate a comprehensive community re- 
sponse to the problem of woman batter- 
ing. The batterer intervention program 
curriculum is described in Ellen Pence 
and Michael Paymar’s Power and Con- 
trol: Tactics of Men Who Batter (1986). 
This curriculum has become the stan- 
dard by which many batterer interven- 


atterers’ behavior. 


tion programs are compared. 


Criminal Justice Options 

Research suggests that our best hope 
for successful interventions with bat- 
terers lies in multiple sanctions. For 
example, when an order for protection 
has been issued in a domestic violence 
case, attorneys representing either 
party could suggest to the judge that 
the offender be ordered to complete a 
batterer intervention program. If viola- 
tions of the protective order occur, 
increasingly punitive consequences can 
be sought and imposed. 

Similar conditions are true in crimi- 
nal cases. Batterers charged with crimi- 
nal offenses can be ordered, or di- 
verted, into appropriate treatment pro- 
grams. Adjudication can be withheld 
pending completion of the treatment 
program. If any batterer fails to com- 
plete the treatment, adjudication 
should be pursued and other punitive 
sanctions imposed. Split sentencing is 
also a possibility. The batterer could 
be ordered to attend and complete a 
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program, and failing to do so would 
result in an automatic sentence to jail. 


Implications 

Florida has not yet defined what 
types of programs are appropriate for 
the treatment of batterers, nor who 
should provide those services.! As a 
result, treatment providers continue 
to use untested methods for which 
efficacy is not known and which put 
the victims at risk. Many Florida com- 
munities have not yet developed coor- 
dinated responses to domestic violence. 
The most effective interventions with 
batterers and victims involve the coor- 
dination of law enforcement, criminal 
justice, domestic violence centers, ad- 
vocates, and medical and mental health 
service providers in a seamless, consis- 
tent response. 

Batterers need to know that their 
use of violence is unacceptable and will 
not be ignored. They need to be pro- 
vided with opportunities to change their 
use of violence, perhaps through atten- 
dance in an appropriate intervention 
program. 

Victims need to know that the com- 
munity as a whole is concerned for 
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their safety and that of their children. 
Services have to be made available to 
assist the victim with meeting all of 
her needs while encouraging and 
supporting her participation in any 
criminal proceedings. Attorneys can 
assist victims in increasing their knowl- 
edge of the dynamics of domestic vio- 
lence and local resources available to 
batterers and victims. 0 


1 THe Governor's Task Force on DomEsTIC 
VioLeNcE Report (1994) on the state of 
domestic violence in Florida contained 22 
recommendations regarding batterer inter- 
ventions. One recommendation called for 
the creation of a commission on batterers’ 
programs to develop minimum standards 
for batterer intervention programs across 
the state. The Commission on Minimum 
Standards for Batterers’ Treatment was 
created by the legislature on July 1, 1994. 
Minimum standards for batterer treatment 
programs will assure that batterers in treat- 
ment are held accountable for their actions. 

The final product of that commission will 
accomplish one more part of the work re- 
quired to deal adequately with domestic 
violence in Florida. Attorneys throughout 
the state could join with local law enforce- 
ment agencies, domestic violence courts, 
batterer intervention programs, domestic 
violence centers, advocates, and other serv- 
ice agencies to create a comprehensive coor- 
dinated response to domestic violence. 
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PROTECTING THE BATTERED 
IMMIGRANT WOMAN 


espite the increasing 

awareness of the ravag- 

ing consequences of do- 

mestic violence, there 
continues to be a group of victims of 
domestic violence which remains 
largely invisible and out of reach. They 
are immigrant women, who without 
command of the language, culture, le- 
gal or social systems, are unable to 
obtain any protection against the vio- 
lence they suffer.! 

The Immigration Marriage Fraud 
Act (IMFA) of 1986 provides that an 
immigrant married to a U.S. citizen or 
lawful permanent resident for less than 
two years receives only conditional resi- 
dency for two years.” Before the expira- 
tion of two years, she and her spouse 
must file a joint petition demonstrating 
that the marriage was in good faith, 
in order to avoid her deportation.’ This 
two-year waiting period, as well as the 
requirement of a joint filing, creates a 


by Deborah Weissman 


dilemma for victims of domestic vio- 
lence. A woman whose marriage has 
become intolerable due to violence can 
be placed at the mercy of her husband 
as she waits for the two-year period to 
end. 

Prior to 1990, the ability of many 
battered immigrant women to achieve 
lawful immigration status rested not 
with the Immigration and Naturaliza- 
tion Service, but with a brutal and 
abusive spouse. That year Congress 
amended the IMFA to allow spouses 
to petition for a waiver of the require- 
ment of filing a joint petition.4 Al- 
though the IMFA applies to both male 
and female immigrant spouses, it has 
a disproportionately negative impact 
on women, because women comprise 
the majority of spouse-based immi- 
grants to the United States, and are 
significantly more likely to be victim- 
ized by domestic violence.* 

This article addresses the specific 


problems faced by battered immigrant 
women, examines the legal remedies 
available to them in the context of their 
immigration status, and reviews cur- 
rent efforts to expand their legal pro- 
tection. With the exception of those 
special remedies available to immi- 
grant women subjected to domestic 
abuse, this article will not cover other 
equally critical immigration issues 
which otherwise affect the immigrant 
woman. Although it may not be neces- 
sary to become an expert in immigra- 
tion law to assist the battered immi- 
grant woman, it is necessary to consult 
with immigration advocates to assure 
that all immigration consequences and 
other areas of relief are explored. 


Barriers Facing 
Immigrant Women 

An immigrant woman may be com- 
pletely unfamiliar with ways to access 
the legal system or community re- 
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sources, or to apply for any type of 
assistance. She may not even realize 
that domestic violence is against the 
law in this country. She may have 
difficulty finding a bilingual attorney, 
and the judicial process is even more 
difficult for her if she cannot speak 
English well. Shelters may be reluc- 
tant to help her because she is less 
likely to have an income and may not 
be eligible for public benefits. If she 
does not speak English, she even may 
be considered ill-suited for shelter sup- 
port services. 

A battered immigrant woman is often 
afraid to call the police. If she is from 
a country where the police are repres- 
sive, it is difficult for her to have 
anything but terror of the police. She 
may fear that if the batterer is arrested 
he will refuse to cooperate with the 
immigration process on her behalf, re- 
sulting in her deportation. Often, she 
will be economically dependent on her 
partner. She is likely to be isolated due 
to intimidation by her husband’s 
threats to call INS and her own fear 
of deportation. Like most survivors of 
domestic violence, she may hide the 
problem because of fear, shame, and 
denial, or because she does not know 
what to do. 

The consequences of domestic vio- 
lence for an immigrant woman are 
extremely harsh. If she tries to break 
loose from the pattern of abuse and 
domination, she may jeopardize her 
ability to obtain permanent residence 
in this country, which hinges on her 
ability to file a joint petition with her 
spouse. She faces deportation to her 
country of origin. For some women who 
have fled persecution in their home 
country, deportation means torture, 
jail, or death. For others, it means a 
return to a life of extreme poverty, 
disease, and few or no opportunities 
because of gender discrimination. Per- 
haps the worst threat is that she may 
have to leave her U.S.-born children. 
Deportation is something she cannot 
risk. If she is not aware that she may 
have other legal avenues to obtain 
lawful permanent residence, she will 
be reluctant to leave a dangerous and 
violent relationship. 


Remedies Available 
to Immigrant Women 

There are four categories for which 
a waiver of the joint petition require- 
ment for permanent residency may be 


obtained: 1) the marriage was entered 
in good faith, but the spouse died; 2) 
the marriage was entered in good faith, 
but was terminated due to divorce or 
annulment; 3) the marriage was en- 
tered in good faith, but the beneficiary 
wife (or child) was the subject of batter- 
ing or extreme cruelty by the husband; 
or 4) deportation of the wife would 
result in extreme hardship.® The waiver 
request is filed at the same time as the 
joint petition would have been due, 
within 90 days prior to the end of the 
two-year period of conditional resi- 
dency.” If neither joint petition nor 
waiver is filed before the deadline, INS 
may begin deportation proceedings al- 
though late filings may be excused for 
showing of good cause.® 

For purposes of determining a good 
faith marriage, INS will consider evi- 
dence showing sharing of financial as- 
sets and liabilities, the length of time 
of cohabitation, birth certificates of 
children born of the marriage, and any 
other pertinent evidence such as affi- 
davits from persons who know the 
couple, or documentation of other joint 
activities.9 

To obtain a waiver on the basis of 
death of the spouse, documentation 
establishing death, as well as that the 
marriage was entered in good faith, is 
required.!° To obtain a waiver based 
on the termination of marriage, a certi- 
fied copy of final judgment of divorce 
is required.!! A waiver can be re- 
quested if one of the parties has filed 
for divorce but the divorce is not final. 
Proof must be submitted that the case 
is on file with the court. INS will delay 
adjudication until the final decree is 
obtained. Again, evidence must be pro- 
duced demonstrating that the mar- 
riage was entered into in good faith. !2 

To obtain a waiver based upon a 
showing of extreme hardship, the ap- 
plicant must demonstrate that the fac- 
tors giving rise to such hardship arose 
after the person’s entry as a conditional 
resident.!° This is a very difficult stan- 
dard to meet. Factors have included 
advanced or young age, separation from 
family members, medical conditions 
(but not pre-existing) that may not be 
treatable in the country of origin, in- 
ability to find work in the home coun- 
try, possible persecution in the home 
country, and loss of one’s contributions 
to the community in the United States. 

Immigration specialists who are fa- 
miliar with the waiver provisions un- 
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der the 1990 IMFA amendments may 
be unfamiliar with the dynamics of 
domestic violence. Many attorneys, 
whether family law or immigration 
specialists, may be unfamiliar with 
cultural and religious values of immi- 
grant women. Such a lack of familiarity 
may cause these attorneys to expect 
battered women to use divorce proceed- 
ings as the basis for their waiver re- 
quest, because the evidentiary burden 
is much easier to meet. Counsel may 
become frustrated when a woman re- 
fuses to seek divorce, but instead wishes 
to seek a waiver on the grounds of 
domestic violence. In such cases, coun- 
sel must be sensitive to the myriad of 
religious and cultural factors which 
lead some women to avoid divorce. 
However, where the husband is unco- 
operative and refuses to file a joint 
petition, and where there are no other 
grounds for a waiver, the client should 
be advised to file for divorce. 


Preparing a Battered 
Spouse Waiver 

It is important to keep in mind the 
nature of domestic violence and its 
effects on a battered immigrant woman. 
Like her nonimmigrant sister, she may 
be likely to suffer from low self-esteem 
and depression, and may seem non- 
communicative. She may have diffi- 
culty trusting others and may be reluc- 
tant to talk about her family situation. 
In addition, she may not be familiar 
with laws or customs of the legal sys- 
tem, or the role of an attorney. 

Preparing a waiver based upon do- 
mestic violence includes providing a 
chronology of the history of abuse. 
Evidence can include police reports; 
photos of injuries; photos of broken 
household furnishings; criminal court 
records; medical records; statements 
of witnesses, shelter personnel and 
counselors; protective orders, and an 
affidavit of the battered woman.!4 Such 
an affidavit should include how the 
couple first met, the nature of the 
relationship, a description of living 
arrangements, whether there are chil- 
dren, the first act of domestic violence, 
factors which make it difficult for her 
to leave, a description of each incident, 
her attempts to seek help, physical 
injuries, verbal abuse, threats, and her 
inability to get help. Counsel should 
also include a list of addresses where 
the couple resided, and any pressure 
exerted on her not to report the abuse. 


’ 


The “extreme mental cruelty” waiver 
requires a showing of nonphysical cru- 
elty and must be supported by the 
evaluation of a professional recognized 
by the INS.!5 The narrow application 
and documentation guidelines for this 
type of waiver make it difficult to 
sustain. Many immigrant women will 
simply never get to a psychologist or 
psychiatrist because of costs or un- 
availability of such professionals. The 
pool of bilingual and bicultural profes- 
sionals is limited. 

Advocates should investigate what 
resources exist in this area and learn 
what may be available on a pro bono 
or sliding scale fee basis. In addition 
to the affidavit of a professional recog- 
nized by INS regulations, documents 
that show physical abuse can also 
confirm the behavior which constitutes 
extreme cruelty. These documents 
should be obtained and submitted on 
behalf of an “extreme cruelty” waiver 
as well as a battered woman waiver. 

When filing a waiver request, any 
applicable basis may be submitted. 
Thus, it is possible for a woman to 
submit her waiver request on the basis 
of domestic violence, extreme cruelty, 
and extreme hardship, as well as ter- 
mination of marriage, if applicable.!® 


Inadequacies in Current Law 
Although the 1990 amendments to 
the IMFA alleviated some of the 
problems for battered immigrant 
women, they did not begin to address 
the grim reality for battered women 
whose husbands have not yet submit- 
ted the initial petition to grant their 
conditional residency. Currently, the 
proposed “Violence Against Women 
Act”!’ contains a provision which would 
allow certain categories of immigrant 
spouses to “self-petition” the INS in 
order to obtain conditional residency: 
battered spouses, parents of abused 
children, and spouses who have lived 
in the United States with their spouses 
for more than three years.!8 Thus, 
there is the possibility that self- 
petitioning will be allowed in certain 
circumstances, which would further 
improve the situation for battered im- 
migrant women. Additionally, the pro- 
posed legislation would eliminate the 
limitations on the need for or type of 
professional needed to support a claim 
of extreme cruelty.!9 If passed, the new 
law would require INS to accept any 
type of credible evidence. Because the 


new provisions, if passed, will have no 
retroactive effect, and only women mar- 
ried on the date the legislation is 
passed will benefit, it is important not 
to let clients divorce before the effective 
date. 


Conclusion 

Historically, immigration laws have 
not reflected the needs or circumstances 
of women. Women were originally pre- 
vented from entering this country as 
individuals, due to the doctrine of cov- 
erture which held that the husband is 
the head of the household, and that a 
married woman’s nationality and resi- 
dence followed that of her husband.2° 
As a result, the immigration of women 
to this country is often referred to as 
“chain immigration,’ or the arrival of 
married women and their children join- 
ing their husbands already in the 
United States. Studies show that while 
some women come to the United States 
seeking a better quality of life for 
themselves and their families, many 
flee from political repression, rape by 
military police, or severe poverty. Oth- 
ers seek reunification with family mem- 
bers here in the United States. 

Because of the high numbers of im- 
migrants coming to Florida, and be- 
cause the incidence of domestic vio- 
lence is so shockingly high, it is im- 
perative that the legal profession as- 
sume responsibility for protecting bat- 
tered immigrant women. We can best 
accomplish this task by educating our- 
selves and working together with do- 
mestic violence service providers and 
immigrant/refugee programs. 


1For a comprehensive review of the 
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see FAMILY VIOLENCE PREVENTION FUND, ET AL., 
Domestic VIOLENCE IN IMMIGRANT AND REFUGEE 
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TERED WoMEN, THE MANUAL, (available from 
Family Violence Prevention Fund, Bldg. 
One, Suite 200, 1001 Potero Ave., S.F., CA 
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TAX LAW NOTES 


The Federal Tax Classification of 


Florida Limited Liability Companies 


ractitioners traditionally 
structured businesses in 
the form of a corporation, 
general or limited partner- 
ship, business trust, or as a sole pro- 
prietorship. These entities, however, 
have inherent limitations. Some of 
these entities provide limited liability 
under state law, but constitute sepa- 
rate taxable entities under federal tax 
law. Others constitute nontaxable (flow- 
through) entities, but do not confer 
limited liability on business owners. S 
corporations and limited partnerships 
provide limited liability and flow- 
through taxation. S corporations, how- 
ever, are limited by numerous restric- 
tions regarding ownership composition 
and business operations. Limited part- 
nerships require at least one general 
partner that is subject to unlimited 
liability. 

Limited liability companies are con- 
tinuing to emerge as a viable alterna- 
tive to these traditional business forms. 
Approximately 1,200 limited liability 
companies currently operate in Flor- 
ida. Limited liability companies that 
are properly structured combine lim- 
ited liability with flow-through taxa- 
tion. 

Wyoming enacted the first limited 
liability company legislation in 1977.1 
Florida adopted a limited liability com- 
pany act in 1982.2 There were virtually 
no limited liability companies formed 
in Wyoming or Florida between 1977 
and 1988. This is because the state law 
classification of an entity is not deter- 
minative of federal tax status, and no 
guidance existed regarding whether 
the Internal Revenue Service (the “serv- 
ice”) would classify a limited liability 
company as a flow-through entity or 
as a taxable association. 

The service finally addressed this 
issue in Revenue Ruling 88-76.2 This 


The formation of a 
Florida limited 
liability company 
requires a careful 
analysis of the 
relationship between 
the Florida Limited 
Liability Company 
Act and Treas. Reg. 
§301.7701-2 
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ruling classified a Wyoming limited 
liability company as a partnership un- 
der federal tax law. Since the issuance 
of Rev. Rul. 88-76, approximately 36 
states have enacted limited liability 
company statutes and 10 other states 
have proposed limited liability com- 
pany legislation. The ABA Business 
Law Section has prepared a prototype 
limited liability company act. The pro- 
totype act will be used to develop a 
uniform limited liability company act. 

The service applies the entity classi- 
fication criteria established by Treas- 
ury Regulation §301.7701-2 to deter- 
mine the tax status of a limited liabil- 
ity company. These regulations provide 
that an unincorporated entity (with 
associates and an objective to conduct 
business and divide the gains) will be 
classified as a partnership under fed- 
eral tax law if it lacks at least two of 
the following corporate characteristics: 
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1) limited liability; 2) centralized man- 
agement; 3) continuity of life; and 4) 
free transferability of interests. An 
unincorporated entity that possesses 
three or more corporate characteristics 
is classified as a taxable association.* 

A limited liability company’s effec- 
tiveness is conditioned on partnership 
classification. Many practitioners, how- 
ever, operate under the mistaken as- 
sumption that a limited liability com- 
pany formed pursuant to the Florida 
Limited Liability Company Act® (the 
“act”) automatically achieves partner- 
ship status under federal tax law. This 
assumption is entirely incorrect. Anum- 
ber of state statutes are drafted to 
ensure that a limited liability company 
automatically lacks at least two corpo- 
rate characteristics. These are referred 
to as “bullet-proof” statutes. 

The Florida act is not a bullet-proof 
statute. Instead, the act constitutes a 
flexible statute. Flexible statutes pro- 
vide options regarding the formation 
and structure of a limited liability com- 
pany. The improper combination of 
these options, however, will cause a 
Florida limited liability company to 
possess more than two corporate char- 
acteristics. Accordingly, the formation 
of a Florida limited liability company 
requires a careful analysis of the rela- 
tionship between the act and Treas. 
Reg. §301.7701-2. 

Treas. Reg. §301.7701-2(d)(1) states 
that an unincorporated organization 
possesses the corporate characteristic 
of limited liability if no member is 
personally liable for the organization’s 
debts or claims. F.S. §608.436 provides 
that the members and managers of a 
limited liability company are not liable 
for the organization’s debts and obliga- 
tions. This is a limited liability com- 
pany’s primary state law benefit. As a 
result, a limited liability company pos- 


: 
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sesses the corporate characteristic of 
limited liability. 

Treas. Reg. §301.7701-2(b)(1) gener- 
ally provides that an unincorporated 
organization lacks the corporate char- 
acteristic of continuity of life if the 
entity dissolves upon the death, insan- 
ity, bankruptcy, retirement, resigna- 
tion, or expulsion of a member, even 
though the remaining members have 
the right to continue the organization. 
F.S. §608.441 states that, among other 
trigger events, a limited liability com- 
pany will dissolve upon the death, 
bankruptcy, or dissolution of a mem- 
ber, unless the business is continued 
by the consent of all remaining mem- 
bers or pursuant to a right to continue 
set forth in the articles of organization. 
A Florida limited liability company can 
include in its articles of organization a 
provision that automatically reconsti- 
tutes the organization after a dissolu- 
tion event. 

A limited liability company lacks 
continuity of life if it requires the 
consent of all remaining members to 
continue business operations after a 


dissolution event. Conversely, a lim- 
ited liability company utilizing an auto- 
matic reconstitution provision prob- 
ably will possess continuity of life. 
Although there is no tax ruling discuss- 
ing this Florida law provision, the 
service ruled that a Delaware limited 
liability company that eliminated the 
consent requirement possessed the cor- 
porate characteristic of continuity of 
life.? Practitioners who utilize an auto- 
matic reconstitution provision must en- 
sure that the limited liability company 
lacks the other two corporate charac- 
teristics to obtain partnership tax 
status. 

Treas. Reg. §301.7701-2(c)(1) states 
that an organization possesses the cor- 
porate characteristic of centralized man- 
agement if any person, or group of 
persons that does not include all mem- 
bers, has the continuing exclusive 
authority to make necessary manage- 
ment decisions. F.S. §608.422 provides 
that a limited liability company’s man- 
agement is vested in the members in 
proportion to their capital contribu- 
tions, unless otherwise provided in the 
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articles of organization. A limited li- 
ability company, however, can elect to 
vest management functions in managers. 

The service has ruled that a Florida 
limited liability company will not pos- 
sess centralized management if man- 
agement authority is vested in the 
members in proportion to their capital 
contributions.’ A Florida limited liabil- 
ity company will possess centralized 
management when management author- 
ity is vested in managers.? Tax plan- 
ners must exercise extreme caution in 
this area. In Rev. Rul. 93-6,!° the 
service ruled that a Colorado limited 
liability company possessed central- 
ized management notwithstanding that 
all members served as managers. The 
service ruled that the Colorado limited 
liability company possessed central- 
ized management because the author- 
ity to make business decisions was 
vested with the owners in their ca- 
pacity as managers and not as mem- 
bers. 

Treas. Reg. §301.7701-2(e)(1) pro- 
vides that an unincorporated organiza- 
tion possesses the corporate character- 
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istic of free transferability of interests 
if each member (or members owning 
substantially all of the organization) 
has the power, without the consent of 
the other members, to substitute a new 
member into the organization. This 
power does not exist unless the mem- 
ber can transfer all ownership attrib- 
utes without the consent of the other 
members. Accordingly, free trans- 
ferability of interests does not exist 
when a member, without the consent 
of the other members, can assign a 
right to profits but cannot assign the 
right to vote or participate in manage- 
ment. F.S. §608.433(1) provides that a 
member cannot transfer ownership at- 
tributes without the consent of all 
other members, unless otherwise pro- 
vided in the articles of organization. 

A limited liability company will not 
possess free transferability of interests 
if a member cannot transfer all mem- 
bership attributes without the consent 
of the other members.!! A Florida lim- 
ited liability company, however, can 
alter this requirement through the ar- 
ticles of organization. Altering this 
consent requirement creates uncer- 
tainty regarding whether the limited 
liability company possesses free trans- 
ferability of interests. The service ruled 
that a Delaware limited liability com- 
pany possessed free transferability of 
interests when a member could trans- 
fer all ownership attributes without 
the consent of the other members or 
managers. !2 

The service, however, does not re- 
quire unanimous consent by the non- 
transferring members for an or- 
ganization to lack free transferability 
of interests. The service recently ruled 
that a limited liability company did not 
possess free transferability of interests 
when the transfer of all membership 
attributes was conditioned upon the 
consent of members owning a majority 
of the capital interests.!3 The number 
of nontransferring members that must 
consent to a transfer determines 
whether a Florida limited liability com- 
pany possesses free transferability of 
interests. 

In Rev. Rul. 93-53,!4 the service 
ruled that a Florida limited liability 
company constituted a partnership un- 
der federal tax law. The Florida limited 
liability company was operated by man- 
agers, dissolved on the standard trig- 
ger events (unless all remaining mem- 
bers consented to continue operations), 


A limited liability 
company classified 
as a partnership 
under federal tax 
law provides 
significant 
advantages over 
other business forms 


and conditioned the transfer of member- 
ship interests on the consent of all 
nontransferring members. The service 
ruled that the limited liability com- 
pany possessed the corporate charac- 
teristics of limited liability and central- 
ized management but did not possess 
continuity of life or free transferability 
of interests. The service specifically 
noted that because of the flexibility 
accorded by the act, a Florida limited 
liability company could be classified 
as a partnership or as a taxable asso- 
ciation depending on the provisions 
adopted in the articles of organization. 
The service has conferred partnership 
tax status to limited liability compa- 
nies formed under the flexible statutes 
of eight other states. 15 

The service also has issued private 
letter rulings regarding the tax classi- 
fication of Florida limited liability com- 
panies. In Private Letter Rulings 
8937010 and 9030013, the service clas- 
sified limited liability companies as 
partnerships because they did not pos- 
sess continuity of life or free transfer- 
ability of interests. The service did not 
address the issue of centralized man- 
agement in either ruling. 

A limited liability company formed 
pursuant to the act is not guaranteed 
partnership tax status. A Florida lim- 
ited liability company could possess all 
four corporate characteristics. In fact, 
the service ruled that the Delaware 
limited liability company analyzed in 
Rev. Rul. 93-3816 possessed all four 
corporate characteristics. Florida prac- 
titioners must conduct a thoughtful 
analysis before utilizing the various 
options granted by Florida’s flexible 
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statute. There is little benefit to form- 
ing a limited liability company that is 
classified as a taxable association. 

The service now issues private letter 
rulings regarding the tax classification 
of limited liability companies.!7 Tax 
professionals should consider request- 
ing a ruling if there is any doubt about 
a limited liability company’s tax status. 
Limited liability company rulings often 
condition a favorable response on com- 
pliance with Revenue Procedure 89- 
12,18 which states that the service will — 
not issue a favorable ruling unless the 
organization satisfies certain require- 
ments. 

Rev. Proc. 89-12, however, primarily 
addresses whether limited partnerships 
obtain partnership tax status. As a 
result, certain sections of this revenue 
procedure are inapplicable to limited 
liability company ruling requests. The 
service has informally acknowledged 
the problems with applying Rev. Proc. 
89-12 to limited liability company rul- 
ing requests and indicated that this 
situation will be clarified by the issu- 
ance of a revenue procedure. 

A limited liability company classified 
as a partnership under federal tax law 
provides significant advantages over 
other business forms. A complete dis- 
cussion of the advantages of limited 
liability companies is beyond the scope 
of this article. The remainder of this 
article, however, discusses some of the 
significant advantages. 

Although a C corporation provides 
owners with limited liability, it consti- 
tutes a separate taxable entity. If taxed 
as a pass-through entity, the limited 
liability company is not subject to the 
C corporation’s double taxation 
problems. A limited liability company 
also is not subject to the personal 
holding company tax,!9 the accumu- 
lated earnings tax,?° or the alternative 
minimum tax.?! Additionally, mem- 
bers can receive a limited liability 
company profits interest in exchange 
for services without adverse income tax 
consequences.22 A corporate share- 
holder generally cannot receive stock 
in exchange for services on a nontax- 
able basis.?8 

Limited liability companies also have 
significant advantages over S corpora- 
tions. Limited liability companies are 
not subject to the S corporation restric- 
tions regarding the number and com- 
position of permissible owners. Limited 
liability companies also are not subject 


3 


to the single class of stock and safe- 
harbor debt rules.24 Limited liability 
companies can own 80 percent or more 
of a corporation while an S corporation 
cannot be part of an affiliated group.”® 
A limited liability company, unlike an 
S corporation, can specially allocate 
income, gains, losses, deductions, and 
credits.26 Limited liability companies 
also have greater flexibility than S 
corporations regarding contributions 
and distributions of appreciated prop- 
erty.27 

Another limited liability company 
benefit is the use of indebtedness to 
increase tax basis. Limited liability 
company members can utilize entity- 
level debt to increase their outside tax 
basis in the business.2® This assists 
members in deducting entity losses on 
their individual income tax returns. S 
corporation shareholders cannot in- 
crease their stock’s outside tax basis 
through entity-level debt. 

A limited liability company is prefer- 
able to a general partnership and a 
sole proprietorship because limited li- 
ability company members possess lim- 
ited liability while general partners 
and sole proprietors are individually 
liable for business obligations.29 Lim- 
ited liability companies also have ad- 
vantages over limited partnerships. All 
members of a limited liability company 
possess limited liability while a limited 
partnership requires at least one gen- 
eral partner with unlimited liability 
for the entity’s obligations.2° Addition- 
ally, limited partners that participate 
in business operations risk the loss of 
their limited liability.3! Limited liabil- 
ity company members can participate 
in management without the loss of 
limited liability. 

Limited liability companies, however, 
have certain limitations. F.S. §608.471 
subjects limited liability companies to 
the Florida corporate income tax. The 
lack of continuity of life and free trans- 
ferability of interests effectively re- 
stricts a limited liability company’s 
membership base. Additionally, uncer- 
tainty exists regarding the retention 
of limited liability when operating in 
states without a limited liability com- 
pany act. This concern has been signifi- 
cantly alleviated by the number of 
states with limited liability company 
acts. 

Certain federal tax issues also re- 
main unresolved. A significant unre- 
solved issue is a limited liability com- 


pany’s ability to adopt the cash basis 
method of accounting. Recent rulings 
have allowed limited liability compa- 
nies to adopt the cash basis of 
accounting, but the service will not 
allow all limited liability companies to 
utilize this accounting method.*? Addi- 
tionally, uncertainty exists regarding 
the application of the passive activity 
loss rules, the at-risk rules, the self- 
employment tax rules, the tax treat- 
ment of one-member limited liability 
companies (which are not allowed in 
Florida®?), and the selection of a tax 
matters partner. 

Tax professionals should consider lim- 
ited liability companies as a viable 
business form. This includes utilizing 
limited liability companies for new busi- 
ness ventures or existing operations. 
The service has ruled that, under cer- 
tain circumstances, both general and 
limited partnerships can convert to a 
limited liability company without ad- 
verse tax consequences.*4 Limited li- 
ability companies can provide limited 
liability coupled with significant tax 
benefits. Florida’s statute provides maxi- 
mum flexibility in structuring a lim- 
ited liability company’s operations. 
Practitioners should balance the use 
of these options to achieve both maxi- 
mum flexibility in business operations 
and ensure that the limited liability 
company obtains partnership tax 
status. 
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Design Malpractice Actions— 


Which Limitation Period Applies 


ike all professionals in Flor- 
ida, architects and profes- 
sional engineers (referred 
tocollectively herein as “de- 
sign professionals”) are subject to mal- 
practice actions arising out of the per- 
formance of their professional services. 
Unlike other professionals, however, 
design professionals by the very nature 
of their professions frequently, if not 
most often, render their services in 
connection with the design or planning 
of construction projects. Due in part to 
the apparent conflict between Florida’s 
two-year professional malpractice stat- 
ute of limitations and the four-year 
statute of limitations for actions 
founded on the design, planning, or 
construction of an improvement to real 
property, it is often unclear which 
statute of limitations applies to a par- 
ticular design malpractice action. 


e Two-Year Professional Malpractice 
Statute of Limitations 

Florida’s professional malpractice stat- 
ute of limitations, F.S. §95.11(4)(a) 
(1993), provides that an action for 
professional malpractice other than 
medical malpractice brought by per- 
sons in privity with the professional, 
whether founded on contract or tort, 
shall be commenced within two years 
from the discovery of the malpractice. 
Enacted in 1974,? §95.11(4)(a) states: 
Actions other than for recovery of real 
property shall be commenced as follows: 
(4) WITHIN TWO YEARS.— 
(a) An action for professional malpractice, 
other than medical malpractice, whether 
founded on contract or tort; provided that 
the period of limitation shall run from the 
time the cause of action is discovered or 
should have been discovered with the exer- 
cise of due diligence. However, the limita- 
tion of actions herein for professional malprac- 
tice shall be limited to persons in privity 
with the professional.? 


Actions for medical malpractice are 
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expressly excepted from the ambit of 
F.S. §95.11(4)(a), as are actions brought 
by persons not in privity with the 
professional. The Florida Legislature 
chose not to define “professional” for 
purposes of the professional malprac- 
tice statute; therefore, the Florida judi- 
ciary has shouldered the responsibility 
of defining the term, and has struggled 
under the burden.‘ Despite that strug- 
gle, it is clear that both architects and 
professional engineers are profession- 
als as that term is defined by the courts 
under Florida’s professional malprac- 
tice statute of limitations.5 It is also 
clear that the professional malpractice 
statute applies only to malpractice ac- 
tions where direct contractual privity 
is found to exist.§ 

Less clear, however, are the specific 
circumstances under which the profes- 
sional malpractice statute of limita- 
tions applies to a malpractice action 


against a design professional. This is 
often in question because a malpractice 
action against a design professional 
will typically involve services rendered 
in connection with the design or plan- 
ning of a construction project. In such 
situations an issue arises whether the 
four-year limitation period for actions 
founded on the design, planning, or 
construction of an improvement to real 
property is applicable, or whether the 
two-year limitation period for profes- 
sional malpractice governs. 


e Four-Year Statute of Limitations for 
Actions Founded on the Design, Plan- 
ning, or Construction of an Improve- 
ment to Real Property 

The limitations provision’ of F.S. 
§95.11(3)(c) (1993) states: 
Actions other than for recovery of real 
property shall be commenced as follows: 
(3) WITHIN FOUR YEARS.— 
(c) An action founded on the design, plan- 
ning, or construction of an improvement to 
real property, with the time running from 
the date of actual possession by the owner, 
the date of the issuance of a certificate of 
occupancy, the date of abandonment of 
construction if not completed, or the date 
of completion or termination of the contract 
between the professional engineer, regis- 
tered architect, or licensed contractor and 
his employer, whichever date is latest; ex- 
cept that, when the action involves a latent 
defect, the time runs from the time the 
defect is discovered or should have been 
discovered with the exercise of due dili- 
gence.® 

The language of F.S. §95.11(3)(c) 
clearly encompasses design malprac- 
tice actions, whether based on tort or 
contract, provided the action is founded 
upon the design, planning, or construc- 
tion of an improvement to real prop- 
erty. Thus, a design malpractice action 
brought by a person in privity with the 
professional, and founded on an im- 
provement to real property, would fall 
within the apparent ambit of both the 


two-year professional malpractice stat- 
ute and the four-year statute for ac- 
tions founded on an improvement to 
real property. The problem is deter- 
mining which of these two limitation 
periods, if either, takes precedence. 

Where an action falls within the 
apparent scope of more than one stat- 
ute of limitations, Florida courts have 
generally applied the rule that a spe- 
cial statute of limitations which ad- 
dresses itself to a specific matter takes 
precedence over a general statute.? The 
court in Dubin v. DOW Corning Corp., 
478 So. 2d 71, 72 (Fla. 2d DCA 1985), 
read the language of F.S. §95.11(3)(c) 
to mean that the statute applied speci- 
fically to any action arising out of an 
improvement to real property, whether 
founded on contract or negligence.!° 
Unlike the statutes at issue in Dubin, 
however, both F.S. §§95.11(3)(c) and 
(4)(a) could be considered “special” stat- 
utes of limitations addressed to specific 
matters, especially when compared to 
those statutes governing the limitation 
periods for general contract or negli- 
gence actions.!! 

Florida courts faced with resolving 
the apparent conflict between F-.S. 
§§95.11(3)(c) and (4)(a) have uniformly 
held that the four-year limitation pe- 
riod under §95.11(3)(c), instead of the 
two-year limitation period under 
§95.11(4)(a), was more specifically ap- 
plicable to a design malpractice action 
founded on an improvement to real 
property. That was the conclusion of 
the Florida Supreme Court in Kelley 
v. School Bd. of Seminole County, 435 
So. 2d 804, 805 n.2 (Fla. 1983), in 
which the court concluded that the 
language of F.S. §95.11(3)(c), rather 
than the language of F.S. §95.11(4)(a), 
was more specifically applicable to that 
action against an architect based on 
alleged architectural errors in the de- 
sign of certain roofs. The Kelley court 
noted that on similar facts, the court 
in Havatampa Corp. v. McElvy, Jen- 
newein, Stefany & Howard, Architects / 
Planners, Inc., 417 So. 2d 703 (Fla. 2d 
DCA 1982), also applied the four-year 
limitation period under F-S. §95.11(3)(c) 
to an action against an architect in- 
volved in the design of an allegedly 
defective roof. !2 

In the course of its continued strug- 
gle to define the term “professional” for 
purposes of F.S. §95.11(4)(a), the Flor- 
ida Supreme Court in Pierce v. AALL 
Insurance, Inc., 5381 So. 2d 84, 87 n.2 


(Fla. 1988), remarked in dicta that 
“{wjhile architecture is a profession 
under our definition, the statute of 
limitations for the design and construc- 
tion of improvements to real property 
is four years. §95.11(3)(c), Fla. Stat. 
(1987).”13 The Pierce court’s somewhat 
ambiguous observation seems to sug- 
gest that although architects are pro- 
fessionals as defined in the profes- 
sional malpractice statute, a malprac- 
tice action against an architect would 
be governed by the four-year statute 
of limitations under §95.11(3)(c), pre- 
sumably because any such action would 
necessarily be founded on an improve- 
ment to real property. Whether it was 
the intention of the Pierce court to so 
imply, the foregoing proposition is nev- 
ertheless inaccurate, principally be- 
cause it fails to take into account that 
F.S. §95.11(3)(c) is expressly limited 
in its application to actions founded 
on the design, planning, or construc- 
tion of an improvement to real prop- 
erty. 

As with the definition of the term 
“professional” under the professional 
malpractice statute, the definition of 
the term “improvement” under F-:S. 
§95.11(3)(c) was not set forth by the 
Florida Legislature. In an attempt to 
ascertain the intended definition, the 
court in Pinnacle Port Community As- 
soc., Inc. v. Orenstein, 952 F.2d 375, 
377 (11th Cir. 1992), relied on the 
Florida Supreme Court’s previous de- 
finition of improvement in a different 
context as “ ‘[a] valuable addition made 
to property (usually real estate) or an 
amelioration in its condition, amount- 
ing to more than merely repairs or 
replacement of waste, costing labor or 
value and intended to enhance its value, 
beauty or utility or to adapt it for new 
or further purposes. ”!4 Orenstein in- 
volved a breach of contract action for 
repairs to walls in a condominium 
complex. The repairs were intended 
not to enhance the assumed value of 
the property but to restore the walls 
to their original watertight state. There- 
fore, the Orenstein court concluded that 
the action was not founded on the 
construction of an improvement to real 
property and thus fell outside the scope 
of F.S. §95.11(3)(c).45 The court theo- 
rized, however, that F.S. §95.11(3)(c) 
might have applied if the contract for 
repairs had arisen directly from the 
construction of the condominiums, be- 
cause the breach of contract action 
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might then be characterized as an 
action founded on an improvement to 
real property.!¢ 

The court in Lisbon Contractors, Inc. 
v. Miami-Dade Water and Sewer Auth., 
537 F. Supp. 175, 177-78 (S.D. Fla. 
1982), applied the two-year professional 
malpractice statute to a third party 
action against professional engineers 
for allegedly defective soil quality tests. 
Prior to receiving bids for completion 
of a sewer project, the water authority 
retained the engineers to conduct tests 
for the purpose of determining the soil 
quality in the area of construction. The 
water authority subsequently filed a 
third party negligence action against 
the engineers for defectively perform- 
ing the tests, and the engineers moved 
to dismiss on the basis that the action 
was barred by either the two-year 
professional malpractice statute or the 
four-year statute of limitations for 
general negligence actions, F.S. 
§95.11(3)(a).17 The Lisbon court con- 
ceded that both statutes of limitations 
were applicable; however, presumably 
because it found that the third party 
action was timely filed within the more 
restrictive two-year limitation period 
for professional malpractice actions, 
the court did not consider whether 
either statute was “more specifically” 
applicable. 18 

Lisbon is enigmatic because the 


opinion makes no mention of F.S. 
§95.11(3)(c) governing actions founded 
on improvements to real property, even 
though the fact that the tests were 
conducted in connection with the con- 
struction of a sewer project would sug- 
gest the possible applicability of that 
statute. This can perhaps be explained 
by analogy to Zimring-McKenzie Con- 
str. Co., Inc. v. City of Pinellas Park, 
237 So. 2d 576, 578 (Fla. 2d DCA 
1970), in which the court held that 
undedicated water and sewer systems 
were personal property, rather than 
real property. If sewer systems consti- 
tute personal property, certainly the 
tests conducted by the engineers in 
Lisbon could not have been rendered 
in connection with the design, plan- 
ning, or construction of an improve- 
ment to real property, and thus F:S. 
§95.11(3)(c) would not apply.!9 
Orenstein and Lisbon illustrate the 
uncertainty in Florida whether F.S. 
§95.11(3)(c) or §95.11(4)(a) takes prece- 
dence in a malpractice action against 
a design professional. In all but the 
most obvious factual situations, the 
question can arise whether a design 
malpractice action is founded on the 
design, planning, or construction of an 
improvement to real property, or 
whether it is simply a traditional claim 
for professional malpractice. For in- 
stance, it has been suggested that 
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claims by an owner who sustained 
damages arising out of a design profes- 
sional’s delay in administrating the 
agreement between the owner and the 
contractor would be governed by the 
two-year limitation period under F-S. 
§95.11(4)(a), rather than the four-year 
period under F.S. §95.11(3)(c), because 
such services would not have been 
rendered in connection with the de- 
sign, planning, or construction func- 
tion.2° In a professional malpractice 
context, a rule as enunciated in Oren- 
stein that services were not rendered 
in connection with an improvement to 
real property would dictate that an 
action by privity claimant would in- 
stead be governed by the more restric- 
tive limitation period of the profes- 
sional malpractice statute. For good 
reason, a malpractice claimant in priv- 
ity with a design professional would 
be well advised not to rely automati- 
cally on the applicability of the more 
generous four-year statute of limi- 
tations in F.S. §95.11(3)(c), particu- 
larly where there is any question 
whether the services at issue were 
rendered in connection with an im- 
provement to real property, and to 
pursue any malpractice claims with 
dispatch.2! By the same token, the 
practitioner representing a design pro- 
fessional in a malpractice context 
should not overlook any opportunity 
to advocate the applicability of the 
two-year professional malpractice stat- 
ute of limitations. 


e Four-Year Statute of Limitations for 
Actions Founded on Negligence 
Despite the enactment in Florida of 
specific limitation periods for profes- 
sional malpractice actions and for ac- 
tions founded on the design, planning, 
or construction of an improvement to 
real property, situations can still arise 
in which Florida’s “general” statute of 
limitations for actions founded on neg- 
ligence will apply to a design malprac- 
tice action. For example, a design mal- 
practice action brought by a claimant 
not in direct contractual privity with 
the professional and which is not 
founded on an improvement to real 
property falls outside the scope of both 
special statutes F.S. §§95.11(3)(c) and 
(4)(a). Provided that it does not fall 
within the ambit of another “special” 
statute of limitations,22 such action 
would be governed by the general limi- 
tation period for actions founded on 


negligence as established by F.S. 
§95.11(3)(a). 

Section 95.11(3)(a) states: 
Actions other than for recovery of real 
property shall be commenced as follows: 
(3) WITHIN FOUR YEARS.— 
(a) An action founded on negligence. 


In theory, F.S. §95.11(3)(a) is the 
only one of Florida’s general statutes 
of limitations that is potentially appli- 
cable to a design malpractice action. 
Neither the general statute of limita- 
tions for actions on a contract, obliga- 
tion, or liability founded on a written 
instrument,?* nor the general statute 
of limitations for actions on a contract, 
obligation, or liability not founded on 
a written instrument,24 should come 
into play in the design malpractice 
context. Any malpractice action appar- 
ently within the scope of either statute 
would by definition involve a claimant 
in privity with the design professional. 
Therefore, any such action should be 
governed by the specific two-year pro- 
fessional malpractice statute of limita- 
tions.25 0 


1 All references to any section of Ch. 95 
will be to Fra. Star. Ch. 95 (1993), unless 
otherwise noted. 

21974 Fla. Laws Ch. 74-382, §7. As 
originally enacted, §95.11(4)(a) applied to 
all actions for professional malpractice 
whether founded on contract or tort. Fia. 
Star. §95.11(4)(a) (1974). In 1975, the Flor- 
ida Legislature revised §95.11(4)(a) to in- 
sert the term “other than medical malprac- 
tice.” 1975 Fla. Laws Ch. 75-9, §7. In 
addition, the legislature in 1975 also added 
a new subsection (4)(b) and redesignated 
former (4)(b) and (4)(c) as (4)(c) and (4)(d). 
Id. By so doing, the legislature excepted 
actions for medical malpractice from the 
application of §95.11(4)(a). 

3 Prior to the enactment of §95.11(4)(a), 
no comparable professional malpractice stat- 
ute existed in Florida. In actions for profes- 
sional misconduct or malpractice, Florida 
courts applied either former Start. 
§95.11(5)(e) (1973), which established a three- 
year limitation period for “an action upon a 
contract, obligation or liability not founded 
upon an instrument of writing ...” or 
former Fra. Stat. §95.11(4) (1973), which 
established a four-year limitation period for 
“any action for relief not specifically pro- 
vided for in this chapter.” See Manning v. 
Serrano, 97 So. 2d 688, 690 (Fla. 1957). See 
also Koko Head, Florida’s Professional Mal- 
practice Statute of Limitations: To Whom 
Does it Apply?, 61 Fia. B.J. 63 (May 1987). 
The analysis followed by the courts in such 
situations involved a determination of the 
nature of the claim asserted. “[TJhe statu- 
tory period applicable to a malpractice suit 
depends upon the claim for relief stated by 
plaintiff—whether he sues for and seeks the 
damages applicable to a breach of contract 


or a tort.” Manning, 97 So. 2d at 690. 

4 See Pierce v. AALL Insurance, Inc., 531 
So. 2d 84 (Fla. 1988) establishing test for 
“professional”); Garden v. Frier, 602 So. 2d 
1273 (Fla. 1992) (modifying test established 
in Pierce). 

5 See Pierce, 531 So. 2d at 87 (architect); 
Baskerville-Donovan Engineers, Inc. v. 
Pensacola Exec. House Condominium As- 
soc., Inc., 581 So. 2d 1301, 1302 (Fla. 1991) 
(engineer). 

§ Baskerville-Donovan, 581 So. 2d at 1304 
(legislature intended privity as defined in 
§95.11(4)(a) to apply only to malpractice 
suits in which direct privity is found to 
exist). 

7 The other provision of §95.11(3)(c) is a 
statute of repose. See Universal Engineering 
Corp. v. Perez, 451 So. 2d 463, 465-66 (Fla. 
1984). 

81974 Fla. Laws Ch. 74-382, §7, 
amended, 1980 Fla. Laws Ch. 80-322, §1. 

9See Carcaise v. Durden, 382 So. 2d 
1236, 1237 (Fla. 5th DCA), pet. for rev. 
denied, 389 So. 2d 1108 (Fla. 1980); Dubin 
v. Dow Corning Corp., 478 So. 2d 71, 73 
(Fla. 2d D.C.A. 1985). 

10 The Dubin court’s analysis occurred in 
the context of a determination whether the 
four-year limitation period of §95.11(3)(c), 
rather than the five-year limitation period 
of §95.11(2)(b) for general actions founded 
on a written instrument, applied in an 
action against nonprofessionals for breach 
of a written warranty issued in connection 
with the installation of a roof. Dubin, 478 
So. 2d at 72. 

1) See, e.g., §§95.11(2)(b), (3)(a) and (k). 

12 Kelley, 485 So. 2d at 805 n.2. The 
holding in Kelley is arguably limited to the 
facts of that case. See id. Moreover, because 
it ultimately decided that the longer four- 
year limitation period under §95.11(3)(c) 
had expired, the Kelley court’s conclusion 
that §95.11(3)(c) was more specifically ap- 
plicable to the facts of that case was not a 
crucial element of its decision. The Hava- 
tampa opinion neither mentioned nor dis- 
cussed the possible application of 
§95.11(4)(a) to the claim against the archi- 
tect. The court did note, however, that the 
trial court had held and the parties never 
disputed that the applicable statute was 
§95.11(3)(c). Havatampa, 417 So. 2d at 704. 
Compare Bd. of Trustees of Santa Fe Com- 
munity College v. Caudill Rowlett Scott, 
Inc., 461 So. 2d 239, 242 (Fla. 1st D.C.A. 
1984) (applying without comment or appar- 
ent dispute the four-year limitation period 
of §95.11(3)(c) to negligence and breach of 
contract actions against architect and me- 
chanical engineers for allegedly defective 
piping system). 

13 Pierce, 531 So. 2d at 87 n.2. 

4 Orenstein, 952 F.2d at 377-78 (quoting 
Hillsboro Island House Condominium Apart- 
ments, Inc. v. Town of Hillsboro Beach, 263 
So. 2d 209, 213 (Fla. 1972) (quoting BLack’s 
Law Dictionary 890 (4th ed. 1969)) (empha- 
sis supplied by the court). 

15 Orenstein, 952 F.2d at 377. 

1S Td. 

17 Lisbon, 537 F. Supp. at 177. 

18 Td. at 177-78. 

19 Tn design malpractice actions involving 
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personal injury, practitioners should be 
aware of the four-year limitation period for 
actions for injury to a person founded on the 
design, manufacture, distribution, or sale 
of personal property that is not perma- 
nently incorporated in an improvement to 
real property, including fixtures, Fia. Star. 
§95.11(3)(e) (1993). 

20Alan C. Brandt, Jr. & William F. 
McGowan, Jr., Rights and Liabilities of 
Architects and Engineers, FLoripa ConstRuc- 
TION Law AND PRactIcE, at 3-24a (Dec. 1993) 
(The Fla. Bar Continuing Legal Ed.). 

21 This is obviously of somewhat less con- 
cern to a malpractice claimant not in privity 
with the design professional, since the pro- 
fessional malpractice statute of limitations 
is expressly limited to actions by persons 
in direct contractual privity with the profes- 
sional. 

22 See, e.g., note 19, supra. 

23 Fria. Star. §95.11(2)(b) (1993) (a legal 
or equitable action on a contract, obligation 
or liability founded on a written instrument 
shall be commenced within five years). 

Star. §95.11(3)(k) (1993) (a legal 
or equitable action on a contract, obligation 
or liability not founded on a written instru- 
ment shall be commenced within four years). 

25 Section §95.11(4)(a) applies to any mal- 
practice action other than medical malprac- 
tice brought by a person in privity with the 
professional, whether founded on contract 
or tort. 
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The 50% Rule: 


A Primer for Real Estate Lawyers 


n 1968, Congress enacted the 

National Flood Insurance Act, 

42 USC §§4001 through 4128.! 

The act created the Federal 
Emergency Management Agency 
(FEMA) which has promulgated rules 
governing the National Flood Insur- 
ance Program.? In order for a commu- 
nity (i.e., any state or area, or political 
subdivision) to qualify for flood insur- 
ance under the National Flood Insur- 
ance Program, such community must 
enact certain statutes and ordinances 
governing land use. 

One of the most important flood 
plain land use regulatory ordinances 
required by FEMA is commonly re- 
ferred to as the “50% rule.” The 50% 
rule applies to structures which are 
substantially improved through remod- 
eling or otherwise, or to structures 
which are substantially damaged by 
fire, natural disaster, or otherwise. The 
50% rule applies to residential and 
commercial properties. Most munici- 
palities and counties in Florida have a 
50% rule. We will treat here as an 
example the 50% rule of Dade County 
which is contained in Ch. 11C of the 
Dade County Building Code. 

Section 11C-5 of the Dade County 
Building Code, which applies to special 
flood hazard areas, states that: 

(a) No new construction or substantial 
improvement of any residential structure 
or manufactured home shall be permitted 
in Special Flood Hazard Areas, and no 
building permit referred to in Section 11C-3 
of this chapter shall be issued therefor, 
unless said new construction or substantial 
improvement has the lowest floor (including 
basement) elevated to or above the level of 
the regulatory flood (100-year flood). Elec- 
trical, plumbing and other attendant utili- 


ties are prohibited below the base flood 
elevation. 


(b) No new construction or substantial 
improvement of any nonresidential struc- 
ture shall be permitted in Special Flood 
Hazard Areas, and no building permit re- 
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ferred to in Section 11C-3 of this chapter 
shall be issued therefor, unless said new 
construction or substantial improvement 
has the lowest floor (including basement) 
elevated to or above the level of the regula- 
tory flood (one-hundred-year flood), or if the 
lowest permitted floor level of such non- 
residential structure (including basement) 
is below the regulatory flood level then such 
nonresidential structure together with at- 
tendant utility and sanitary facilities shall 
be floodproofed up to one (1) foot above the 
level of the regulatory flood; provided that 
the lowest floor level of such non-residential 
structure (including basement) shall be not 
more than ten (10) feet below the regulatory 
flood level.4 


Special flood hazard districts include 
the land in the flood plain within a 
community subject to a one percent or 
greater chance of flooding in any given 
year. This area may be designated as 
zone A on the flood hazard boundary 
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map (FHBM) or may be redefined into 
zones A, AO, AH, Al through 30, AE, 
A99.5 The code also contains a similar 
50% rule for coastal high hazard areas.® 
Coastal high hazard areas are land 
areas subject to high velocity waters 
caused by, but not limited to, hurricane 
wave wash.’ These areas are desig- 
nated on the FHBM as Zone VI-30, 
VE, or V.8 

The key words in the 50% rule are 
“substantial improvement,” which term 
is defined by the code to mean: 

[A]ny combination of repairs, reconstruc- 
tion, alteration, or improvements to a struc- 
ture, taking place during a six-month pe- 
riod, in which the cumulative cost equals 
or exceeds fifty (50) percent of the market 
value of the structure. However, the accu- 
mulation period for a substantial improve- 
ment within any coastal building zone, as 
defined by Section 161.54(1), Florida Stat- 
utes, shall be five (5) years. The market 
value of the structure shall be (1) the 
appraised value of the structure prior to the 
start of the initial repair or improvement, 
or (2) in the case of damage, the value of the 
structure prior to the damage occurring. 
“Substantial improvement” is considered to 
occur when the first alteration of any wall, 
ceiling, floor, or other structural part of the 
building commences, whether or not that 
alteration affects the external dimensions 
of the structure. This term includes struc- 
tures which incur substantial damage re- 
gardless of actual work performed. The 
term does not include either: 

(1) Any project for improvement of a 
structure required to comply with existing 
health, sanitary, or safety code specifica- 
tions which are solely necessary to assure 
safe living conditions; or 

(2) Any alteration of a historic structure, 
provided that the alteration will not pre- 
clude the structure’s continued designation 
as a historic structure.® 

Only after Hurricane Andrew had 
struck Dade County was the code 
amended to limit the time period for 
considering repairs to six months. For- 
merly, the term substantial improve- 
ment included repairs completed dur- 
ing the life of a structure (a 50-year 


period), and the time periods for differ- 
ent municipalities may vary.!° 

The 50% rule is not a new ordinance, 
as the original provisions were adopted 
on June 18, 1974. Like other building 
and zoning ordinances, the 50% rule 
presumes the continuation of preex- 
isting uses.!! These nonconforming uses 
disappear only by alteration, voluntary 
conversion to conforming uses, con- 
demnation, or destruction by floods 
and other natural disasters.!2 Hurri- 
cane Andrew damaged thousands of 
nonconforming South Florida homes 
which had been built below the regula- 
tory flood level before the act became 
law. Consequently, the interpretation 
of the 50% rule became critical. The 
specific issue faced by many property 
owners was whether a structure built 
below the flood plain could be legally 
repaired at its current elevation or 
whether no repairs could take place 
unless the entire structure was ele- 
vated. 

The first step in resolving this issue 
is determining whether the structure 
was substantially damaged. The code 
defines “substantial damage” as: 

[Dlamage. of any origin sustained by a 
structure whereby the cost of restoring the 
structure to its before damage condition 
would equal or exceed fifty (50) percent of 
the market value of the structure before the 
damage occurred unless another method of 
computation under certain stated conditions 
is approved or authorized by the Federal 
Emergency Management Administration.!° 

In Dade County, the Department of 
Environmental Resource Management 
has set forth the following method of 
determining substantial damage, pur- 
suant to the code: 

1) Value. Dade County will estimate 
market value by using the assessed 
value of the structure and multiplying 
it by 120 percent. The owner may 
disagree with this estimate and hire a 
state licensed appraiser to establish 
an independent market value of the 
structure. The estimate may be based 
on pre-damage market value. 

2) Cost of Repair. The owner must 
obtain and submit to Dade County a 
detailed and complete cost estimate of 
repair and reconstruction of all dam- 
age sustained by the structure, pre- 
pared and signed by a general con- 
tractor. The contractor must sign an 
affidavit indicating that the submitted 
cost estimate includes all damage to 
the structure. Dade County then evalu- 
ates the cost of repair and determines 


if the cost of repair is fair and reason- 
able, by utilizing pre-damage (i.e., pre- 
Hurricane Andrew) costs. This is sig- 
nificant because the cost of repair in- 
creases dramatically after a natural 
disaster like Hurricane Andrew. The 
cost of repair does not include items 
not a permanent part of the structure, 
for example, plans, surveys, permits, 
sidewalks, pools, screens, sheds, gaze- 
bos, fences, etc. The cost of repair does 
include any item included under per- 
mits issued for reconstruction includ- 
ing, but not limited to, materials and 
labor, structural elements including 
foundation, light fixtures, built-in ap- 
pliances, HVAC equipment, installed 
carpeting over subflooring, windows 
and doors, electrical and plumbing serv- 
ice facilities, roofs and gutters, and 
demolition costs other than debris re- 
moval.!4 

If the structure is determined to 
have substantial damage, then an ele- 
vation certificate must be submitted 
to Dade County to determine if the 
structure elevation is at or above the 
regulatory flood level as set forth on 
the applicable FHBM. If the structure 
is substantially damaged and lies be- 
low the regulatory flood level, then it 
is deemed to be an unsafe structure 
and a notice of violation will be issued 
by the county ordering the owner to 
demolish the structure. In the event of 
a natural disaster, FEMA may author- 
ize variances. For example, in Dade 
County, FEMA has generally author- 
ized a variance for homes within two 
feet of the regulatory flood level. This 
variance procedure is limited to struc- 
tures substantially damaged (by 
natural disaster or otherwise) as op- 
posed to structures substantially im- 
proved (by remodeling or otherwise). 
If the owner is unable to obtain a 
variance and refuses to elevate the 
structure, fails to obtain a permit to 
elevate or repair the structure, or if a 
permit for repairs is obtained under 
false pretenses, one or more of the 
following penalties shall be imposed 
upon the owner: 

1) A certificate of compliance shall 
not be issued and if one has been 
issued, it shall be revoked. The owner 
cannot legally occupy the structure 
without a certificate of compliance; 

2) A fine of $500 shall be imposed 
and the owner may face imprisonment 
up to 60 days for each day of violation; 

3) The structure is deemed an un- 


safe structure or building and a notice 
of violation is issued ordering the de- 
molition of the structure.!5 

For these reasons, property owners 
and their real estate attorneys should 
understand the practical application 
of the 50% rule. Two main issues exist 
in applying the 50% rule. One issue is 
whether the subject home was “sub- 
stantially damaged” under the terms 
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of the applicable code. The other issue 
is whether the subject home was “sub- 
stantially improved” as defined within 
the applicable code. The determination 
of substantial damage is made at the 
time the peril occurs regardless of 
whether and when the homeowner in- 
tends to conduct repairs. For example, 
if a home worth $100,000 before it was 
struck by Hurricane Andrew has 
suffered $50,000 or more of damage, 
then the homeowner must bring the 
home into compliance with the 50% 
rule. The homeowner may not circum- 
vent the 50% rule by staggering re- 
pairs. 

Conversely, the determination of sub- 
stantial improvement is made over a 
time period set forth in the relevant 
code. This time period may vary from 
six months to 50 years. The shorter the 
time period, the greater the ability of 
the homeowner to circumvent the 50% 
rule by staggering improvements so 
as never to exceed the 50% value over 
the relevant time period. For example, 
if a homeowner wishes to complete 
$60,000 worth of improvements to a 
$100,000 home under a six-month “sub- 
stantial improvement” time period, the 
homeowner may complete $30,000 
worth of improvements over two sepa- 
rate six-month periods thereby circum- 
venting the application of the 50% rule. 
Such a result is not practically attain- 
able in a jurisdiction with a 50-year 
time period. 

Real estate lawyers representing 
these property owners should be cogni- 
zant of the “red flags” which could 
indicate that a 50% rule problem may 
exist. Sources of information are avail- 
able to real estate lawyers to analyze 
whether a 50% rule problem exists. 
Consider this factual hypothetical: 

Bill Buyer presents you with an executed 
Standard Florida Bar and Florida Associa- 
tion of Realtors contract (FAR/BAR con- 
tract) to purchase a home from Sally Seller. 
The home, originally built in 1950, was 
recently remodeled and is located in a 
special flood hazard area of unincorporated 
Metropolitan Dade County, Florida, which 


was heavily damaged by Hurricane An- 
drew. 


The lawyer representing Bill Buyer 
should inform Bill Buyer of the 50% 
rule and its potential implications in 
this transaction. While the above fac- 
tual scenario and our discussion apply 
to unincorporated Dade County, every 
municipality and county has its own 
version of the 50% rule which the 


A good starting 
point in determining 
whether a 50% rule 

issue exists is to 
ascertain the FHBM 

zone in which the 
property is located 


lawyer should carefully review for varia- 
tions. 

A good starting point in determining 
whether a 50% rule issue exists is to 
ascertain the FHBM zone in which the 
property is located. A 50% rule problem 
may arise if the property is located in 
a coastal high hazard area or a special 
flood hazard area and is below the 
established base flood elevation. Bill 
Buyer should obtain an elevation cer- 
tificate from a surveyor which sets 
forth the base elevation of the subject 
home. If the elevation certificate indi- 
cates that the home is at or above the 
FEMA regulatory flood level, the likeli- 
hood of a 50% rule violation is substan- 
tially diminished.!6 However, if the 
elevation certificate indicates that the 
property is below base flood elevations, 
Bill Buyer may conduct further due 
diligence. 

Consequently, if Bill Buyer decides 
more due diligence is required, he may 
consider examining county records to 
determine if Sally Seller or her con- 
tractor has recently pulled building 
permits for the property. If permits 
have recently been pulled, then Bill 
Buyer should ask about the nature and 
extent of the work completed. Addition- 
ally, Bill Buyer may call the appropri- 
ate municipality or county to ascertain 
whether construction occurred and the 
value of the improvements to the sub- 
ject home. Bill Buyer’s attorney should 
examine the title search to determine 
whether a notice of commencement, 
construction mortgage,’ or other docu- 
mentation evidencing construction has 
been recorded. Obviously, the existence 
of any one of these documents may 
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merit further due diligence by the 
buyer. Additionally, certain munici- 
palities or counties will record building 
code and other violations in the county 
records. Such notices may indicate the 
extent of damage to the structure and 
the value of improvements made to 
correct such violations. In addition to 
reviewing the title work, Bill Buyer’s 
attorney may address the 50% rule 
issue in the contract. 

Ideally, Bill Buyer would have sought 
his attorney’s advice before signing the 
Sally Seller contract so that Bill Buyer’s 
attorney could incorporate contractual 
provisions which address the following: 

(1) County/municipal code disclosure 
requirements, if any, regarding the 
50% rule; 

(2) Seller’s representations and war- 
ranties relating to the 50% rule; 

(3) Closing documents, if any, re- 
quired with regard to the 50% rule; 

(4) Remedies available to the parties 
if the 50% rule is deemed applicable. 

Dade County, Ordinance No. 93-21, 
effective May 30, 1993, would require 
Sally Seller to advise Bill Buyer that 
(i) her property is located in a special 
flood hazard area, and (ii) if the home 
or structure is below the applicable 
regulatory flood level and is substan- 
tially damaged or substantially im- 
proved, the home may be required to 
be elevated to the required flood eleva- 
tion level. Similar ordinances may also 
be applicable in other counties. 

The parties should also address 
contractual representations and war- 
ranties concerning the 50% rule. The 
FAR/BAR contract contains a provision 
which states that the property will not 
be in violation of any building and 
zoning codes at the time of closing. 
This representation would cover the 
50% rule. If Sally Seller is selling 
“as-is,” she should make sure that this 
provision is deleted to avoid incurring 
liability for curing a 50% rule violation. 

In many contracts, including the 
FAR/BAR contract, the representation 
concerning compliance with building 
and zoning codes does not survive clos- 
ing. Therefore, if the buyer discovers a 
post-closing 50% rule violation, the 
buyer may not have recourse against 
the seller unless the buyer can success- 
fully argue that the seller knew or 
should have known about a 50% rule 
violation in accordance with the rule 
in Johnson v. Davis, 480 So. 2d 625 
(Fla. 1985). The buyer may request 


| 


that this provision be revised to sur- 
vive closing. However, it is unlikely 
that a seller would agree to such a 
revision. The buyer should be careful 
to perform sufficient due diligence to 
ensure the home being purchased does 
not violate the 50% rule. 

Bill Buyer may want to supplement 
Sally Seller’s representations and war- 
ranties by incorporating a 50% rule 
affidavit in the closing document sec- 
tion of the contract. The 50% rule 
affidavit should contain an acknowl- 
edgement from Sally Seller that she 
understands the 50% rule and that her 
property is in compliance with the 50% 
rule. 

Conversely, Sally Seller’s attorney 
should seek to limit her client’s liabil- 
ity for 50% rule violations. If Sally 
Seller chooses not to sell her home 
as-is, then her counsel should make 
sure Sally Seller’s liability under the 
contract provision for curing code viola- 
tions is limited to a specified amount 
(i.e., three percent of the purchase 
price). The FAR/BAR contract contains 
no monetary limitation for curing code 
violations. Similarly, Bill Buyer may 
want to limit his liability for curing 
future 50% rule violations by obtaining 
insurance which incorporates an ordi- 
nance or law coverage endorsement. 
Typically, this endorsement covers the 
additional costs incurred in bringing 
property into compliance with current 
applicable codes after such property 
was damaged by a peril. 

Real estate lawyers should be aware 
that the 50% rule issues addressed 
herein also apply to commercial trans- 
actions. As previously noted, although 
this article does not discuss the issue 
in detail, most counties or municipali- 
ties require a substantially damaged 
or substantially improved structure to 
comply with all current code require- 
ments, including electrical, plumbing, 
and HVAC systems. The cost of this 
compliance can be substantial for com- 
mercial structures. 

These same considerations are rele- 
vant in commercial and residential 
loan transactions. Consequently, lend- 
er’s counsel may want the 50% rule 
addressed in the opinion letter of bor- 
rower’s counsel. 

Lenders who are making loans on 
properties which may be subject to the 
50% rule should incorporate provisions 
in the loan commitment letter and the 
loan documents to protect their inter- 


est. The loan commitment letter should 
contain a provision which states that 
the lender is not bound to perform if it 
is determined that the loan prop- 
erty(ies) is in violation of any applica- 
ble laws, rules, and regulations, in- 
cluding the building and zoning codes 
and regulations. This provision would 
cover the 50% rule. 

The loan documents should also be 
reviewed to ensure that they contain 
provisions which address 50% rule con- 
cerns including the following sample 
provisions: 

(i) The Borrower hereby states that 
the property is not in violation of any 
applicable laws, rules, and regulations, 
including the 50% rule; 

(ii) The Borrower agrees not to un- 
dertake any activities on the property 
which would violate any applicable 
laws, rules, and regulations, including 
the 50% rule; 

(iii) The Borrower agrees to notify 
the lender within a specified time pe- 
riod (should be short) of any notices of 
violation or other claims against the 
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property, including claims relating to 
the 50% rule; 

(iv) The Borrower shall be in default 
under the terms of the mortgage if: (a) 
the Borrower’s representations and war- 
ranties provided herein are false, or (b) 
the Borrower fails to comply with terms 
provided herein. 

Regardless of whether your client is 
a lender, purchaser, or seller, he or she 
needs to be aware of the 50% rule. In 
Dade County, the 50% rule issue lay 
dormant until Hurricane Andrew rav- 
aged South Florida. Purchasers, sell- 
ers, lenders and other parties were 
faced with staggering liability due to 
unknown violations of the 50% rule. 
Effective representation of parties to 
real estate transactions requires care- 
ful consideration of the 50% rule. 0 


142 U.S.C. §4001, et seq. 

244 C.F.R. §59 (1993). 

3 Dade County Building Code, §11C. 
4 Id. §11C-5. 

5 Id. §11C-2(d). 
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(1160) 
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Buy Land 
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1163 Property Tax Exemption 

1164 What Is Escrow? 

1165 Rights And Duties Of Tenants 
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For a complete list of Call-A-Law topics, see 
page 18 of the 1994 September directory 
issue of the Bar Journal. 


6 Id. §11C-4(a) and (b). 
Id. §11C-2(j). 

8 Id. §11C-2()). 

9 Id. §11C-2(ss). 

10 See, e.g., City of Clearwater Building 
Code. Under the Clearwater building code, 
the time period for considering repairs on 
the inland area is one year. On Sand Key 
and the coastal areas of Clearwater, the 
time period for considering repairs is five 
years. 

11 MATERIALS ON FLOOD PLAINS AND WET- 
LANDS: LEGAL CONSTRAINTS AND Options, Ch. 
7, at 8 (R. Robbins and D. Legerroos, eds.) 
(1981), citing Peter N. Davis, FLoop PLAIN 
Use REGULATION BY LocAL GOVERNMENTS, 
Autuority, Limitations AND RESTRAINTS; see 
generally Grorcina B. LANDMAN, THE LEGAL 
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12 Td. 

13Dade County Building Code, §11C- 
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15 Td. 
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limited to, electrical, HVAC, and plumbing 
systems. 
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LEE 


Refinements on the Issue of 
Standing in Governmental 
Procurement Proceedings 


n Florida, a person must be 

“affected adversely”! to estab- 

lish standing to contest an 

agency’s procurement decision 
or intended decision under F.S. Ch. 
120. It has been observed that this 
statutory notation is really a distinc- 
tion without a difference, in that the 
courts generally use the “substantial 
interests” test provided in F.S. §120.57 
to determine standing. The current 
trend seems to be to ignore the distinc- 
tion altogether. 

In Agrico Chemical Co. v. Dep’t of 
Environmental Reg., 406 So. 2d 478 
(Fla. 2d DCA 1981), rev. denied sub 
nom., Freeport Sulphur Co. v. Agrico 
Chemical Co., 415 So. 2d 1359 (Fla. 
1982), and Sulphur Terminals Co. v. 
Agrico Chemical Co., 415 So. 2d 1361 
(Fla. 1982), a two-pronged test for 
standing in administrative proceed- 
ings was established: 


[Blefore one can be considered to have a 
substantial interest in the outcome of the 
proceeding he must show 1) that he will 
suffer injury in fact which is of sufficient 
immediacy to entitle him to a section 120.57 
hearing, and 2) that his substantial injury 
is of a type, or nature which the proceeding 
is designed to protect.® 


Although this case involved the stand- 
ing of intervenors in an environmental 
permitting proceeding, the test has 
been applied to a variety of potential 
parties, including petitioners. Presum- 
ably, the Agrico test now applies to all 
potential parties.4 

In a number of recent decisions, the 
district court of appeal in the First 
District has used the Agrico test to 
gauge the standing of litigants who 
wish to contest state agency procure- 
ment decisions. Comparable criteria 
may be applied when political subdi- 
visions’ purchasing practices are chal- 


The First DCA has 
used the Agrico test 
to gauge the 
standing of litigants 
who wish to contest 
state agency 
procurement 
decisions 


by Stephen S. Mathues 


lenged.® 

Ft. Howard Corporation v. Depart- 
ment of Management Services, 624 So. 
2d 783 (Fla. Ist DCA 1993), involved 
the disqualification of bids when a 
manufacturer’s samples failed to meet 
specifications. Suppliers who had bid 
the failed samples did not protest. 
However, Fort Howard, the manufac- 
turer, timely filed its notice of intent 
and formal written protest. The agency 
entered an order denying the petition 
for lack of standing and Fort Howard 
sought review in district court.” 

Without specifically referring to the 
Agrico test, the court applied its second 
prong and examined the relief afforded 
by the protest statute: award of a 
contract or a rebid. Fort Howard had 
not bid, nor was it otherwise eligible 
for award of a contract. Since there 
was no guarantee that any supplier 
would offer Fort Howard’s products in 


a rebid, the court reasoned: 


[Wle do not view it as consistent with the 
public interest, nor does it promote efficient 
public bidding, to allow Fort Howard to 
proceed with a bid protest and require the 
agency to go through the expense and time 
of an administrative hearing when there is 
no assurance that any relief, consistent 
with section 120.53(5), could be afforded.® 


The agency’s order of dismissal was 
affirmed. 

A result similar to that in Ft. How- 
ard was obtained in Brasfield & Gorrie 
Gen. Contractor, Inc. v. Ajax Const. 
Co., Inc., 627 So. 2d 1200 (Fla. lst DCA 
1993). Ajax Construction Company and 
another developer had submitted a bid 
on a municipal project as a joint ven- 
ture. When the City of Tallahassee 
announced its intent to negotiate with 
Brasfield, which was the low bidder, 
the joint venture protested. The city 
eventually dismissed the protest and 
the joint venture did not pursue its 
appeal rights. 

Independently, Ajax brought suit in 
circuit court for temporary and perma- 
nent injunctions and for award of the 
contract. At trial, Ajax admitted it was 
ineligible for award, but asserted stand- 
ing based on its status as a “general 
contractor in Tallahassee.” The trial 
court accepted this argument and is- 
sued an injunction against the city. 
Brasfield and the city appealed. 

Citing Ft. Howard, the district court 
noted that Ajax alone would not have 
standing to protest. Finding the injunc- 
tive suit to be “virtually identical to the 
bid protest,” the court viewed the suit 
as “an attempt by Ajax to accomplish 
that which it would not have standing 
to accomplish as a bid protester:”!® 

Although Ajax claimed it could parti- 
cipate in a rebid of the project, the 
court was not persuaded. Rather, the 
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panel opined: “(I]t would be purest 
speculation for us to conclude that a 
company which did not bid on a con- 
tract would be capable of securing and 
performing that contract on any re- 
bid.”!! 

Concluding that Ajax did not have 
standing, the court remanded the case 
with directions to vacate the injunc- 
tion. 

Another panel in the First District 
recently proved willing to speculate, 
at least a little. Fairbanks, Inc. v. Fla. 
Dep't of Transportation, 635 So. 2d 58 
(Fla. Ist DCA 1994), involved a peti- 
tion for an administrative hearing un- 
der §120.57, not a protest under Sub- 
section 120.53(5). Fairbanks was a 
supplier to D.A.B. Constructors, Inc., 
under D.A.B’s contract with DOT to 
build two weigh stations. When D.A.B. 
submitted shop drawings showing a 
static scale system manufactured by 
Fairbanks, DOT rejected them as not 
meeting specifications. 

Fairbanks petitioned DOT for a for- 
mal hearing to contest the depart- 
ment’s determination that its scales 
were not equivalent to the brand listed 
in the specifications. Although the 
specifications allowed use of the listed 
brand scale “or equal,’ DOT disallowed 
Fairbanks’ comparable model because 
it did not contain a component which 
was the exclusive property of the listed 
manufacturer. Fairbanks contended 
that this interpretation amounted to a 
prohibited “sole source” specification, 
in violation of the spirit of competitive 


While a bid protest 


stops the contract 


award process and 
affords an expedited 


proceedings under 


schedule, 


$120.57 can be 
rather lengthy 


procurement. DOT denied the petition, 
claiming that its operative statute! 
protected only the interests of bidders 
and prospective bidders, not suppliers. 

There was no dispute that Fairbanks 
met the “injury-in-fact/sufficient im- 
mediacy” prong of the Agrico test, so 
again the court looked to the second 
prong, the protections afforded by stat- 
ute. The court quoted from §337.164, 


stating that the law recognizes: 


[T]hat the preservation of the integrity of 
the public contracting process of the [D]epart- 
ment is vital to the development of a 
balanced and efficient transportation sys- 
tem and is a matter of interest to all the 
people of the state” and that “[t]he proce- 
dures of the [Djepartment for bidding and 
qualification of bidders on [Department 


VY 


=) 


| Another scheme for garnering more courtroom respect, Evans?” 
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contracts exist to secure the public benefits 
of free and open competition and to secure 
the quality of public works.'* 


Since Fairbanks’ petition alleged that 
DOT’s interpretation was intended “to 
preclude competition . . . to the detri- 
ment of the public generally, as well 
as” Fairbanks,'4 the court remanded 
for the requested §120.57 hearing. Cit- 
ing the hallmark Groves-Watkins"® de- 
cision, the court iterated that the pur- 
pose of the hearing was to determine 
whether DOT “acted fraudulently, ar- 
bitrarily, illegally, or dishonestly.”!6 

It is speculative as to what actual 
relief Fairbanks could expect. Absent 
a stay, which is not mentioned in the 
opinion, the prime contractor presum- 
ably would have been obligated to 
complete the project or face delay dam- 
ages. While a bid protest stops the 
contract award process!’ and affords 
an expedited hearing schedule,!® pro- 
ceedings under §120.57 can be rather 
lengthy.!9 

Perhaps the court was persuaded by 
Fairbanks’ allegation that it would be 
“substantially affected in the future” 
when DOT built other weigh stations 
using identical specifications.2° Al- 
though DOT had relied heavily on the 
Ft. Howard case in its defense, the 
court distinguished it on the facts, 
noting that the successful bidder pro- 
posed to use Fairbanks’ product.2! No 
bidder had offered to supply Ft. How- 
ard’s products after they were initially 
rejected. Still, it would seem that Fair- 
banks would have to demonstrate some 
likelihood that a future winning bidder 
would use Fairbanks’ scales. 

The first progeny of Fairbanks offers 
yet a different twist. In Advance Barri- 
cades & Signing, Inc. v. Fla. Dep’t of 
Transportation, 632 So. 2d 704 (Fla. 
1st DCA 1994), Advance was initially 
a subcontractor to The Hardaway Com- 
pany, DOT’s prime contractor. Advance 
was also a DOT-certified disadvan- 
taged business enterprise (DBE). 
Hardaway sought and received DOT’s 
permission to substitute another DBE 
sub for Advance. Advance told DOT 
that Hardaway had made false and 
misleading statements about Advance’s 
performance to justify the request to 
substitute. 

Ultimately, DOT denied Advance’s 
petition for a §120.57 hearing for lack 
of standing, concluding that the de- 
partment had no statutory2? duty to 


police relationships between its con- 
tractors and their subcontractors. On 
appeal, the court agreed. Although 
Advance argued that DOT’s DBE rule?* 
imposed such a duty for DBE subcon- 
tractors, the court held this was a 
question of law, not fact, which distin- 
guished it from Fairbanks.”4 

The court further agreed with DOT’s 
interpretation of its rule, finding that 
it created no duty. Advance wanted a 
hearing to show that Hardaway, not 
DOT, had acted “fraudulently, arbi- 
trarily, illegally, or dishonestly.”25 Since 
DOT was not “empowered or obligated 
to protect DBE subcontractors from 
wrongful termination by prime con- 
tractors,’26 the court concluded Ad- 
vance had no standing. 

Advance Barricades should not be 
considered as dispositive on the issue 
of all agencies’ duties to protect sub- 
contractors. A different result might 
well be reached under F.S. §255.0515, 
which provides: 


With respect to state contracts let pursuant 
to competitive bidding, whether under 
chapter 235, relating to educational facili- 
ties, or this chapter, relating to public 
buildings, the contractor shall not remove 
or replace subcontractors listed in the bid 
subsequent to the lists being made public 
at the bid opening, except upon good cause 
shown. (Emphasis added.) 


A contracting agency would be the 
logical arbiter of “good cause.”27 The 
agency could be expected to resolve 
factual disputes between its contractor 
and any listed subcontractor which the 
prime wished to replace. 
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Conclusion 

All good pleaders know the necessity 
of demonstrating standing in the in- 
itial pleading. In view of the decisions 
addressed above, it is apparent that 
any such pleading should include: 1) 
mention of the ultimate relief sought; 
2) the basis of, and a claim of entitle- 
ment to that relief; and 3) citation to 
the affected agency’s authority to pro- 
vide the relief, if merited. To do less 
might well afford the pleader a costly, 
and possibly unproductive, trip to the 
district court of appeal. 


1 Fra. Star. §120.53(5)(b). 

2Susan B. Kirkland, Standing in Bid 
Protests, 62 Fia. B.J. 41 (July/Aug. 1988). 

3 Agrico Chemical Co. v. Dep’t of Envi- 
ronmental Reg., 406 So. 2d 478, 482 (Fla. 
2d D.C.A. 1981). 

4 See Gregory v. Indian River County, 
610 So. 2d 547, 554 (Fla. Ist D.C.A. 1992). 

5 See the discussion of Brasfield & Gorrie 
Gen. Contractor, Inc. v. Ajax Const. Co., 
Inc., 627 So. 2d 1200 (Fla. 1st D.C.A. 1993), 
in this article. The traditional test in Flor- 
ida for standing in local government pro- 
curements continues to be “an injury differ- 
ent in kind from the injury suffered by the 
community as a whole.” Mid-American Waste 
Systems v. Jacksonville, 596 So. 2d 1187, 
1189 (Fla. 1st D.C.A. 1992). 

Fra. Star. §120.53(3)(b). 

7 Attention is directed to the court’s 
opinion in Ft. Howard Corporation v. De- 
partment of Management Services, 624 So. 
2d 783, at 784 (Fla. 1st D.C.A. 1993), for 
details of the bidding, and for a recount of 
the procedural nuances through which the 
court acquired jurisdiction. 

8 Td. at 785, emphasis by the court. 

9 Brasfield & Gorrie Gen. Contractor, 
Ine. v. Ajax Const. Co., Inc., 627 So. 2d at 
1202. The opinion makes no reference to the 
traditional “injury different in kind” test 
cited in note 5 above. 
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facilities and associated buildings used in 
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a party to the contract.” 

13 Fairbanks, Inc. v. Fla. Dep’t of Trans- 
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27 A major purpose of this statute was to 
prevent bid shopping after award of a 
contract. See E.M. Watkins & Co. v. Board 
of Regents, 414 So. 2d 583 (Fla. 1st D.C.A. 
1982). The contracting agency is best situ- 
ated to prevent bid shopping. The agency 
also may have a financial interest, in that 
a prime who successfully “shopped” a sub’s 
bid would not necessarily lower its own bid 
to the agency to reflect the newly lowered 
cost. 


1 1994 Journal articles 


THE FLORIDA BAR JOURNAL/OCTOBER 1994 99 


| 4 
ae 
| 
: 


FAMILY LAW 


A Multi-Million Dollar Issue: Who Has 
to Provide the General Master’s 
Record of the Evidence? 


iven the number of gen- 

eral master hearings 

conducted daily through- 

out the State of Florida, 
what would be the impact if a court 
reporter was required at each and 
every hearing? What would that mean 
financially? Who would pay for them? 
Are reporters really required by the 
Rules of Civil Procedure? This author 
submits that court reporters are re- 
quired at every general master hearing 
and that the state is responsible for the 
cost. 

On appearance fees alone, this author 
estimated that the cost would be sev- 
eral million dollars per year. However, 
that figure is small when compared to 
the cost of transcribing each hearing, 
which can cost three times as much as 
appearance fees. Is transcription re- 
quired? This author suggests yes. The 
present form of Rule 1.490 requires the 
attendance of a court reporter at each 
general master hearing and requires 
that each hearing be transcribed and 
the transcript simultaneously attached 
to the report of the general master 
when the report is filed. 

The issue to be considered in this 
article is “who has the burden to pro- 
vide that written record of the pro- 
ceedings?” The answer is the general 
master. A second issue is “when does 
the transcript have to be filed?” The 
answer is simultaneously with the fil- 
ing of the report of the general master. 

The Florida Rules of Civil Procedure, 
created by the Florida Supreme Court, 
established the general master system 
in Rule 1.490. Regarding the evidence 
presented to the general master and 
the responsibility for filing a written 
record, Rule 1.490(f) states: “The evi- 
dence shall be taken in writing by the 
master or by some other person under 
his authority in his presence and shall 


The only practical 
way to comply with 
Rule 1.490(f) is for 
the general master 
to have a court 
reporter present at 
all hearings 


by Stephen H. Butter 


be filed with his report... .” 

Therefore, the Florida Supreme Court 
has mandated three things. First, the 
evidence before the general master 
shall be taken in writing. Second, the 
evidence must be taken in writing by 
the general master or some other per- 
son under his authority in his presence 
(presumably a court reporter). Third, 
the written evidence of the proceedings 
before the general master shall be filed 
when the general master files his or 
her report. The Florida Rules of Civil 
Procedure are mandatory. Moskowitz 
v. Moskowitz, 611 So. 2d 615 (Fla. 4th 
DCA 1993); Berk v. Berk, 423 So. 2d 
1018 (Fla. 4th DCA 1982); Slattery v. 
Slattery, 529 So. 2d 1377 (Fla. 4th 
DCA 1988); Plevy v. Plevy, 466 So. 2d 
1219 (Fla. 4th DCA 1985); Wyman v. 
Wyman, 430 So. 2d 610 (Fla. 4th DCA 
1983); and Kay v. Kay, 430 So. 2d 532 
(Fla. 4th DCA 1983). 
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The appellate courts have reversed 
many cases in which general masters 
and trial courts failed to follow the 
mandates of the Supreme Court and its 
Rule 1.490(f). In Berk v. Berk, 423 So. 
2d 1018 (Fla. 4th DCA 1982), Seena 
Berk’s post-final judgment motion for 
contempt for failure to pay alimony 
and a request for attorneys’ fees was 
referred to the general master, who 
resolved the issue of contempt and 
denied attorneys’ fees. There was no 
record of the proceedings. The trial 
court ratified and approved the general 
master’s recommendations. Seena ap- 
pealed the denial of attorneys’ fees. 

Although there was no record of the 
general master’s proceedings, the 
Fourth District Court of Appeal re- 
versed the trial court’s ratification of 
the general master’s report: 


This is another in a series of cases in which 
masters and the trial court decline to follow 
Rule 1.490(f): 


The evidence shall be taken in writing by 
the master or some other person under his 
authority in his presence and shall be filed 
with his report. 


We fail to see how the interest of justice is 
served by a circuit court’s failure to require 
a record, a duty affirmatively placed upon 
it (the trial court) by our Supreme Court. 


The order of the trial court in affirming the 
general master’s report is reversed. 

Ten years later, the Third District 
Court of Appeal followed the Berk deci- 
sion. In Petrakis v. Petrakis, 597 So. 
2d 856 (Fla. 3d DCA 1992), ex-wife 
Mrs. Petrakis filed a post-final judg- 
ment motion for contempt. The circuit 
court judge referred the matter to the 
general master pursuant to Rule 1.490. 
The general master held an eviden- 
tiary hearing and filed a report holding 
John Petrakis in contempt of court. 
No written record of the general mas- 
ter’s proceedings was filed with the 
report because no such record of the 


2 


evidence was made. 

The trial judge held a hearing on 
exceptions filed by John Petrakis and 
granted them, rejecting the recommen- 
dations of the general master. Mrs. 
Petrakis filed a motion for rehearing, 
arguing that since her ex-husband had 
not provided the trial court with a 
record of the proceedings before the 
general master, the judge was obli- 
gated to adopt the general master’s 
findings. The trial judge reversed him- 
self and entered an order ratifying the 
report of the general master. John 
Petrakis appealed. 

The Third District Court of Appeal 
reversed the order and agreed that a 
trial court may not sustain exceptions 
to a report of the general master in the 
absence of a complete record, and that 
the burden is on the party taking 
exceptions to ensure that a transcript 
is provided to the trial court. However, 
those requirements assume that there 
is a written record in existence. The 
Third District Court of Appeal then 
addressed the questions as to who has 
to provide the written record: 


We reverse the order based upon our 
finding that the responsibility for ensuring 
that a written record is created in the first 
place clearly falls upon the general master 
under Rule 1.490(f). . . . 


In the present case, the general master 
violated Rule 1.490(f) by failing to make 
sure that a written record of the proceedings 
was prepared. 


Thus, it was error for the trial court to 
ratify the general master’s report based 
upon the Ausband’s failure to provide the 
trial court with a record of the proceedings, 
when no such record existed. 


We reverse the judge’s order overruling 
the exceptions because of the husband’s 
failure to provide a record. 

A general master’s handwritten no- 
tations are not sufficient to constitute 
a written record of the evidence. Gordin 
v. Gordin International, Inc., 605 So. 
2d 154 (Fla. 4th DCA 1992). In that 
case, a Broward County circuit judge. 
approved a general master’s report. 
There was no written record or record- 
ing of the general master’s hearing as 
required by Rule 1.490(f). However, the 
general master did make some sketchy, 
handwritten notations of the proceed- 
ings. The Fourth District Court of 
Appeal ruled that these notes were 
patently insufficient to constitute a 
record of the evidence, stating: 


A master must file a written record of the 
evidence along with the report. The master 
is responsible for ensuring that a written 


record is produced. This requirement is not 
discretionary. 

Some circuits are trying to make 
their own rules by entering orders of 
referral to the general master that 
purport to change the Florida Supreme 
Court mandates, shifting the responsi- 
bility of providing a written record 
from the general master to the liti- 
gants. 

Many family court practitioners have 
wrestled with the mechanics of object- 
ing to an order of referral to the general 
master. The difficult questions to de- 
termine are when and how that 
objection has to be filed, since Rule 
1.490 is silent on the issue. It does not 
require the filing of an objection or 
evidence of lack of consent at any 
particular time. 

The 11th Judicial Circuit Court 

caused its trial court judges to enter 
orders of referral that attempted to 
effectuate a change in the Florida Rules 
of Civil Procedure. Bathurst v. Turner, 
533 So. 2d 939 (Fla. 3d DCA 1988). The 
order of referral contained this provi- 
sion: 
In the event either party does not consent 
to this referral in accordance with Rule 
1.490(c), then such party shall forthwith, 
and no later than five (5) days from the date 
of receipt of this order, file a notice of 
objection to said referral, setting forth the 
amount of time needed for a hearing before 
the undersigned judge. Copies of any notice 
of objection shall be delivered to the circuit 
court judge, the general master’s office, and 
opposing party. 

Mark Bathurst filed a motion for 
contempt against his ex-wife, Cathy 
Bathurst, which was referred to the 
general master pursuant to the order 
of referral containing the aforemen- 
tioned provision. Mr. Bathurst obtained 
a court hearing before the general 
master. After the five days had expired 
and just before the general master’s 
hearing, Cathy Bathurst filed an objec- 
tion to the proceedings before the 
general master and filed a motion to 
remit the issue from the general mas- 
ter to the trial judge. The judge denied 
the motion. 

Cathy Bathurst filed a petition for 
writ of mandamus, and asked that the 
Third District Court of Appeal order 
the trial judge to hear the motion for 
contempt. The Third District Court of 
Appeal issued a writ of mandamus and 
took the opportunity to comment on 
what the 11th Judicial Circuit. was 
doing by its orders of referral to the 
general master. 


Rule 1.490(c) seemed clear: A liti- 
gant has an organic right to the 
judgment of a duly qualified judicial 
officer, namely a trial court judge. The 
Third District Court of Appeal deter- 
mined that the order of referral to the 
general master was erroneous. The 
rule itself contains a provision that no 
order of referral shall be made to a 
master without the consent of the par- 
ties. The rule does not say when or how 
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a person has to consent or object to the 
order of referral. A circuit court cannot 
establish rules of civil procedure or 
change the existing rules of civil proce- 
dure by a court decree or administrative 
order. 

Mr. Bathurst contended on appeal 
that Mrs. Bathurst waived her rights 
to object to the general master and 
consented to the general master by her 
failure to object to the order of referral 
within the five-day period contained 
in the order of referral itself. The Third 
District Court of Appeal struck down 
the entire five-day provision in the 
standard order of referral: “Thus, the 
unilateral requirement in the order of 
an objection within a given period... 
represented by the reference is simply 
contrary to the requirements of Florida 
Rules of Civil Procedure 1.490(c) and 
is thus invalid.” 

Similarly, any provision in an order 
of referral to a general master that 
requires the evidence before a general 
master to be taken in writing by a 
litigant or some other person under the 
litigant’s authority (court reporter) 
would violate the mandates of Rule 
1.490(f). As was pointed out in the 
Gordin case, it is the master who must 
file a written record of the evidence 
along with the master’s report. It is the 
master who is responsible for ensuring 
that a written record is produced. This 
requirement is not discretionary. The 
rules cannot be changed and the re- 
sponsibility transferred by administra- 
tive order. 

As far back as 1985, the Fourth 
District Court of Appeal recognized the 
limitation of power at the local level 
to change the Florida Rules of Civil 
Procedure. Berkheimer v. Berkheimer, 
466 So. 2d 1219 (Fla. 4th DCA 1985). 
As was pointed out by the Fourth 
District Court of Appeal: 


The courts of this state are not empowered 
to develop local rules which contravene 
those promulgated by the Supreme Court. 
Nor may courts devise practices which skirt 
the requirements of duly promulgated rules. 


Therefore, rules promulgated by 
any circuits waiving the require- 
ment of a court reporter or putting 
the burden of hiring the reporter on 
the litigants are inappropriate. 

The best way to file a written record 
is to have a court reporter present and 
have the transcription filed with the 
report of the general master. The rule 
does not address who has to hire the 


Therefore, rules 
promulgated by 
any circuits 
waiving the 
requirements of a 
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putting the burden 
of hiring the reporter 
on the litigants are 
inappropriate 


court reporter; who has to pay the 
court reporter; who has to pay for the 
transcription of the evidence; and, who 
has to make sure that the transcript 
is filed with the report. Those responsi- 
bilities are placed upon the general 
master pursuant to the mandate in 
Rule 1.490(f). There is no provision to 
delegate that responsibility to anyone 
other than the general master and no 
provision that allows a judicial circuit 
to prepare form orders of referral to a 
general master or administrative or- 
ders that are at variance with the 
Rules of Civil Procedure. 

Rule 1.490(f) needs to be reviewed 
and changed, perhaps transferring the 
responsibility and the expense of pro- 
viding the court reporter and the 
written transcript to one or both of the 
litigants. 

The significance of not following the 
mandates of the Florida Rules of Civil 
Procedure was made quite clear in 
1993 in Lopez v. Lopez, 622 So. 2d 153 
(Fla. 3d DCA 1993). One may wonder 
what happens if the general master 
fails to take the evidence in writing, 
fails to file a written record of the 
evidence, and fails to file it simultane- 
ously with the report of the general 
master. The results can be catastro- 
phic. 

In Lopez, proceedings were held be- 
fore the general master. There was no 
record of the evidence as to what the 
general master heard and therefore no 
record of the evidence was filed with 
the trial court. No exceptions were 
taken. Based upon the recommenda- 
tions of the general master, a final 
judgment was entered. Mr. Lopez ap- 
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pealed, and the final judgment was 
reversed in total. In so doing, the Third 
District Court of Appeal held: 

All subsequent actions based on such re- 
ports and recommendations, upon attack, 
are subject to being deemed erroneous and 


based upon “possible” improper recommen- 
dations. 


Therefore, the final judgment of dissolution 
of marriage, the awards thereunder, and 
the order of contempt under review are 
hereby reversed. The matter is returned to 
the trial court for proceedings de novo as to 
all issues presented by the pleadings. 

Remember, the general master filed 
a report. Mr. Lopez did not take excep- 
tions. The final judgment was entered 
based upon the report. He then ap- 
pealed. The final judgment was 
reversed, the work of the general mas- 
ter was negated and the contempt 
proceedings based upon the final judg- 
ment were a nullity. 

The Bathurst case evidently was not 
lesson enough. Some circuits are still 
using procedures that are inappropri- 
ate. For example, questionable 
procedures have been put in place that 
purport to change the Florida Rules of 
Civil Procedure because they contain 
a provision similar to the following: 
“The parties are hereby directed to 
provide for the timely attendance of a 
competent court stenographer at all 
proceedings.” 

It is not the parties’ responsibility 
pursuant to Rule 1.490(f); the responsi- 
bility is upon the general master. Some 
procedures presently being used are 
also inappropriate because they con- 
tain the following provision: “Failure 
to make said provision (provide a court 
reporter) shall constitute waiver of the 
‘record’ provision of Florida Rule 
1.490(f).” 

These local rules or procedures cre- 
ate another Bathurst situation wherein 
the court is attempting to change the 
Florida Rules of Civil Procedure. The 
best way to address the issue of a rule 
change is by filing a formal petition to 
change the rules and have that petition 
considered by the Florida Supreme 
Court. 

The only practical way to comply 
with Rule 1.490(f) is for the general 
master to have a court reporter present 
at all hearings. This way the general 
master has complied with the mandate 
that a written record of the evidence 
is available to be filed simultaneously 
with the report of the general master. 
Since the rule does not speak to who 


q 


has to pay for the appearance of the 
court reporter and for the transcript, 
and when the general master has to 
file the report, Rule 1.490(f) should be 
amended to speak to those two issues. 

A new Rule 1.490 could mandate 
that the litigants provide the court 
reporter, pay for him or her, and pay 

for the transcript. Another solution 
would be to require the party asking 
for the order of referral to the general 
master to pay for the court reporter’s 
appearance. As to providing the writ- 
ten record of the proceedings simulta- 
neously with the report of the general 
master, the rule could be amended so 
that the general master would have 
the authority to tax the cost of the 
transcript to the nonprevailing party, 
divide it equally, as done in mediation 
procedures, or divide it proportionately 
depending upon the respective finan- 
cial circumstances of each litigant. 

As it stands now, the rule may cost 
each judicial circuit thousands of dol- 
lars per month in court reporter 
appearance fees and transcription costs. 
Additionally, how much does it cost the 
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litigants to potentially have their work 
reversed on appeal because of the fail- 


Rule 1.490? The present form of the 
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ure to comply with the present form of quickly.0 


Let Your Colleagues Know About 


New Partners & Associates 
Call The Florida Bar Journal 
904/561-5601 or 904/561-5685 


DAVID K. 


LESLIE J. LOTT 
DAVID K. FRIEDLAND 


CHRISTINE Q. McLEOD 
SARAH ANNE KEEFE 
SEAN W. O'BRIEN 


LESLIE J. LOTT & ASSOCIATES, PA. 


is pleased to announce that 


has become a shareholder in the firm 
and that the firm will now be known as 


LOTT & FRIEDLAND, PA. 


The firm is also pleased to welcome 
SEAN W. O’BRIEN 
as an associate with the firm. 


Mr. O’Brien is a member of The Florida Bar and is registered to 
practice before the United States Patent and Trademark Office. 


The firm continues its practice in all areas of intellectual property 
law, including domestic and international transactions and litigation 
related to patents, trademarks, copyrights, and unfair competition. 


July 1, 1994 


FRIEDLAND 


338 MINORCA AVENUE 
POST OFFICE DRAWER 141098 
CORAL GABLES, FLORIDA 33114-1098 


(305) 448-7089 
(305) 446-6191/FACSIMILE 


THE FLORIDA BAR JOURNAL/OCTOBER 1994 


103 


: 


ENTERTAINMENT, ARTS & SPORTS LAW 
The NCAA’s Unbridled Enforcement 


Power, and the Validity of Florida’s 
Collegiate Athletic Association 


he Collegiate Athletic As- 
sociation Compliance En- 
forcement Procedures Act 
(CAACEPA) was enacted 
by the Florida Legislature for the pur- 
pose of guaranteeing Florida universi- 
ties procedural due process in the in- 
tercollegiate athletics regulatory pro- 
cess. However, the constitutionality of 
this act has recently been called into 
question with a Ninth Circuit Court of 
Appeals decision that invalidated a 
similar due process statute in Nevada. 
By holding that Nevada’s statute di- 
rectly regulates interstate commerce 
in violation of the commerce clause, the 
Ninth Circuit established strong pre- 
cedent for the invalidation of similar 
due process statutes enacted in other 
states, including Florida’s CAACEPA. 


The Origin of 
Due Process Statutes 

Due process statutes like the 
CAACKFEPA are founded upon basic con- 
stitutional law doctrine and the per- 
ceived need for limitations on the un- 
bridled enforcement power of the prin- 
cipal intercollegiate athletic regulatory 
entity—the National Collegiate Ath- 
letic Association (NCAA). The NCAA 
is an unincorporated voluntary asso- 
ciation of virtually all colleges and 
universities conducting major athletic 
programs in the United States.! As a 
regulatory entity established in 1905 
by President Theodore Roosevelt, the 
NCAA is the primary policymaker for 
intercollegiate athletics, including rule- 
making, enforcement involving aca- 
demic standards for eligibility, admis- 
sions, financial aid, and student ath- 
lete recruitment.2 This unbridled en- 
forcement power, however, raises pro- 
cedural due process concerns when the 
NCAA attempts to impose penalties 
on its member institutions, coaches, 
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or student athletes for rule violations. 

In spite of these concerns, attempts 
by those involved in intercollegiate 
athletics to protect their alleged consti- 
tutional property or liberty interests 
from being deprived through the 
NCAA’s regulatory power have been 
wholly unsuccessful. This failure is due 
primarily to the fact that in order to 
establish a right of procedural due 
process, there must be: 1) a threatened 
or infringed upon life, liberty, or prop- 
erty interest, 2) of a person, 3) through 
federal or state action. The problem 
lies with establishing government ac- 
tion. Federal courts have consistently 
held that in suits challenging the 
NCAA’s unbridled regulatory power, 
the NCAA is a private rather than a 
state actor. Consequently, universi- 
ties, coaches, and student athletes have 
enjoyed few, if any, procedural safe- 
guards when investigated by the NCAA 


for potential rule violations. 


The CAACEPA 

The CAACEPA was enacted in 1991 
as a safeguard to procedural due pro- 
cess rights in the NCAA’s regulatory 
process. The CAACEPA provides that 
prior to the imposition of any penalty 
by a “collegiate athletic association” 
on a Florida institution of higher edu- 
cation or causing any such institution 
to impose a sanction on one of its 
employees or students, the association 
must comply with the act’s procedural 
requirements.® The most important re- 
quirements of the CAACEPA are that 
factual findings must be made in writ- 
ing, supported by clear and convincing 
evidence, and made at a formal hear- 
ing.® A person or institution charged 
with a violation of an association’s 
rules must be notified in writing of the 
specific charges of misconduct at least 
two months prior to the formal hear- 
ing.” In any event, a hearing must be 
held within 12 months of the date 
within which the member institution 
receives notice of the alleged rules 
violation and a pending investigation.’ 

The CAACEPA further provides that 
a member institution, as well as the 
person charged with the rules infrac- 
tion, has the right to have counsel 
present at the hearing, confront wit- 
nesses, and put on a defense.? Also, the 
institution or individual is entitled to 
discovery and full disclosure of all 
relevant facts and matters to the same 
extent as if it were a criminal or civil 
proceeding.!° Finally, the act provides 
for judicial review of all findings made 
at the formal hearing.!! 

The CAACEPA secures these proce- 
dural safeguards by mandating that 
any penalty imposed upon a Florida 
institution be imposed in accordance 
with the act.!? If an association is 


| 


found to have violated the act’s provi- 
sions, the act authorizes the imposition 
of liability upon the association.!* The 
Florida institution may recover dam- 
ages including, but not limited to, costs, 
litigation expenses, and attorneys’ 
fees.14 Further, the CAACEPA author- 
izes the recovery of all financial loss 
incurred due to the imposition of an 
NCAA penalty.5 An aggrieved party 
would also be entitled to equitable 
relief under the act.!& 

Due process statutes similar to the 
CAACEPA have been enacted in other 
states as well.!7 For example, Nevada’s 
due process statute closely parallels 
the CAACEPA but with a few subtle, 
yet distinct variations.!® Both statutes 
provide similar procedural safeguards, 
authorize injunctive relief, authorize 
the award of financial loss including 
costs and attorneys’ fees, and provide 
judicial review. The Nevada statute 
substantially differs from the 
CAACEPA, however, in its imposition 
of liability. Whereas the CAACEPA 
simply imposes liability upon a colle- 
giate athletic association for violating 
the act, the Nevada statute imposes 
liability upon both an athletic associa- 
tion and any boosters that through the 
loyalty of school spirit instigate a rules 
violation. Regardless, prior to the im- 
position of liability upon boosters, the 
statute requires either that the booster 
“knew or reasonably should have 
known” that an association rule was 
or would be violated, or that the rules 
violation be a contributing cause of 
disciplinary action taken by either the 
association or the member institution.!9 
Thus, the statute requires some degree 
ofculpability prior to penalizing overzeal- 
ous boosters. 


Does the CAACEPA Violate 
the Commerce Clause? 

Under the commerce clause of the 
federal Constitution, Congress clearly 
has the power to regulate interstate 
commerce and to invalidate state regu- 
lations that conflict with federal laws.2° 
Although direct regulation is prohib- 
ited, the commerce clause permits inci- 
dental regulation of interstate com- 
merce that “regulates evenhandedly 
to effectuate a legitimate local public 
interest.”2! In the absence of federal 
legislation, it is the Supreme Court’s 
duty to be the “arbiter of the competing 
state and national interests” and to 
determine the scope of a state’s inher- 


ent regulatory power.22 

It is under this “dormant” commerce 
clause power that the Supreme Court 
has devised a two-tiered scrutiny of 
state economic regulation.” The regu- 
lation is a per se violation of the com- 
merce clause if it directly regulates or 
discriminates against interstate com- 
merce or if it has the practical effect 
of favoring in-state economic interests 
over out-of-state interests.”4 If the state 
regulation only incidentally affects in- 
terstate commerce and regulates even- 


handedly, however, the Supreme Court 
will determine whether the state’s lo- 
cal interest is legitimate and deter- 
mine “whether the burden on interstate 
commerce clearly exceeds the local bene- 
fits."25 The Supreme Court has held 
that the overall effect on both local and 
interstate activity is the critical consid- 
eration in determining whether the 
economic regulation is a per se viola- 
tion of the commerce clause or one 
subject to the burden-benefit balancing 
test.26 
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Within the purview of this two-tiered 
scrutiny, the Supreme Court has de- 
lineated several guiding principles re- 
garding the autonomy of individual 
states and the “extraterritorial effects 
of state economic regulation.”2” These 
principles are: 1) that a state’s inher- 
ent regulatory authority does not in- 
clude the autonomy to regulate com- 
merce that occurs “wholly outside of 
the State’s borders, whether or not the 
commerce has effects within the State”; 
2) that such regulation exceeds the 
state’s inherent authority regardless 
of whether the legislature intended the 
regulation to have extraterritorial ef- 
fect; 3) that the practical effect the 
legislation has on the regulatory re- 
gimes of other states is of significant 
importance when assessing the regula- 
tion’s effect on interstate commerce; 
and 4) that the regulation may be 
found to directly regulate interstate 
commerce if other states enact similar, 
yet inconsistent, legislation as well.28 
In other words, one state’s inconsistent 
regulation that impacts upon another 
state’s inherent regulatory regime may 
result in the direct regulation of inter- 
state commerce.29 

Since the CAACEPA is substantially 
similar to the Nevada statute, there 
are significant questions regarding the 
CAACEPA’s legitimacy. In National 
Collegiate Athletic Ass’n v. Miller, 10 
F.3d 633, at 638-40 (9th Cir. 1993), the 
Ninth Circuit invalidated the Nevada 
due process statute after finding that 
it is a per se violation of the commerce 
clause. Noting that numerous courts 
have held that the NCAA is engaged 
in interstate commerce in a variety of 
ways," the Ninth Circuit utilized the 
Supreme Court’s two-tiered analysis 
and made a threshold inquiry to invali- 
date the statute. Thus, the Miller court 
began and ended its scrutiny by deter- 
mining whether the Nevada statute: 
1) directly regulates interstate com- 
merce; 2) discriminates against inter- 
state commerce; or 3) favors in-state 
economic interests over out-of-state in- 
terests.51 A finding of any of these 
factors would be a per se violation of 
the commerce clause. 

In applying the Supreme Court’s 
threshold inquiry, the Miller court con- 
cluded that the Nevada statute directly 
regulates national organizations en- 
gaged in interstate commerce.*2 Im- 
plicit in this finding was that despite 
legislative intent, the practical effect 
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of the statute’s requirements was to 
regulate NCAA enforcement procedures 
that occur wholly outside Nevada’s 
boundaries.** Thus, the Miller court 
found that the statute’s extraterritorial 
effect violated the commerce clause 
despite the fact that the statute specifi- 
cally limits its applicability to enforce- 
ment procedures involving Nevada in- 
stitutions.*4 

The Ninth Circuit based its decision 
upon a finding that the NCAA is the 
only national intercollegiate athletic 
association regulated by the statute, 
and that in order for the NCAA to 
effectuate its goals, its enforcement 
procedures must be applied evenhand- 
edly and uniformly on a national ba- 
sis.55 This need for uniformity, the 
court reasoned, would mandate that 
the NCAA apply the procedural safe- 
guards of Nevada’s due process statute 
to enforcement proceedings throughout 
the country.°6 Accordingly, the Ninth 
Circuit found that the Nevada statute 
“would have a profound effect on the 
way the NCAA enforces its rules and 
regulates the integrity of its prod- 
uct.”37 

The Ninth Circuit also offered an 
alternative basis for finding that Ne- 
vada’s due process statute directly regu- 
lates interstate commerce. Noting that 
similar statutes had been enacted in 
Florida, Illinois, and Nebraska, and 
legislation has been introduced in five 
other states, the court held that one 
statute would in effect constitute in- 
consistent legislation projecting into 
another state’s regulatory regime.38 The 
Ninth Circuit reasoned that the NCAA 
could not possibly comply with conflict- 
ing requirements in all of these stat- 


utes, and any attempt to do so would 
merely disrupt the NCAA’s operation 
and preclude attaining its goals.39 

Accordingly, the Ninth Circuit’s ana- 
lytic decision in Miller raises consider- 
able doubt as to the facial validity of 
the CAACEPA. The NCAA’s primary 
responsibility is to implement national 
policy regulations governing intercolle- 
giate athletics. The Miller court cor- 
rectly recognized that the NCAA’s prin- 
cipal goal as a policymaker is the 
preservation of the integrity of inter- 
collegiate athletics, and that the NCAA 
achieves this goal through the im- 
plementation of national enforcement 
procedures. This recognition is essen- 
tial to the court’s finding that the 
CAACEPA cannot achieve this goal 
without uniformity. The potential that 
state due process statutes have for 
disrupting the NCAA’s national en- 
forcement procedures through conflict- 
ing procedural safeguards only further 
supports a finding that the practical 
effect of due process statutes is to 
directly regulate the NCAA.*° 

Quite simply, the NCAA’s control of 
intercollegiate athletics is a national 
endeavor requiring federal regulation. 
Although the NCAA’s unbridled en- 
forcement power requires some re- 
straint, those restrictions must be uni- 
form in their application. The necessity 
for consistency mandates federal, rather 
than state, regulation of the NCAA’s 
enforcement power. Hence, the regula- 
tion of the NCAA’s unbridled enforce- 
ment power in intercollegiate athletics 
is within the authority of Congress, not 
the inherent authority of the autono- 
mous states. 

So what is the fate of Florida’s 
CAACEPA? The Ninth Circuit’s deci- 
sion in Miller undoubtedly represents 
strong precedent for its invalidation. 
Similar to the Nevada statute, the 
CAACEPA attempts to restrain the 
NCAA’s unbridled regulatory power. 
Although the CAACEPA imposes nar- 
rower liability than the Nevada stat- 
ute, scope of liability was not a factor 
in assessing the statute’s effect on the 
NCAA’s regulation of intercollegiate 
athletics. Also, that the Florida Legis- 
lature intended that the CAACEPA 
apply only to NCAA enforcement pro- 
ceedings involving a Florida institution 
is irrelevant. Neither scope of liability 
nor legislative intent is relevant when 
assessing the state regulation’s impact 
on interstate commerce. 


Of primary concern, however, is the 
practical effect the CAACEPA’s proce- 
dural safeguards have on the NCAA’s 
interstate activities. The critical in- 
quiry is whether the CAACEPA in- 
hibits the NCAA from effectuating its 
goals by requiring compliance with its 
procedural safeguards in Florida enforce- 
ment proceedings. The answer to this 
inquiry is clear when one assesses the 
impact of the CAACEPA’s procedural 
safeguards on the NCAA’s primary 
purpose of implementing national pol- 
icy regulations governing intercolle- 
giate athletics. To avoid liability in a 
Florida enforcement proceeding, the 
NCAA would have to conform to the 
CAACEPA’s procedural requirements. 
In order to effectuate its national goals 
of upholding the integrity of intercolle- 
giate athletics, the NCAA would have 
to adopt the CAACEPA’s safeguards 
in enforcement proceedings nationwide. 
Thus, when the purposes and goals of 
the NCAA’s regulatory power are con- 
sidered, it is obvious that the practical 
effect of the CAACEPA, as well as 
other due process statutes, is to di- 
rectly control the NCAA’s enforcement 
power nationwide. 


Conclusion 

The enactment of the CAACEPA was 
touted as providing a method of 
protecting Florida’s institutions from 
the monopolistic control athletic asso- 
ciations have over intercollegiate ath- 
letics.41 It was intended to protect 
what Florida’s legislature character- 
ized as “a sense of pride and loyalty 
among students, faculty, alumni, and 
other citizens who may contribute more 
greatly to the school of their choice 
because of its sports successes. . . .”42 
However, in view of the Ninth Circuit’s 
decision in National Collegiate Athletic 
Ass’n v. Miller, attempts to utilize the 
CAACEPA’s procedural safeguards may 
only delay the inevitable sanction from 
the NCAA’s unbridled enforcement 
power. 0 
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LABOR & EMPLOYMENT LAW 


Where They Smoke, They May Get Fired 
An Overview of Significant Workplace 


n recent years, a groundswell 

of support has been generated 

to limit or even prohibit smok- 

ing in the workplace. Spurred 
on by studies showing the harmful 
effects of smoking on nonsmokers, in- 
cluding the Environmental Protection 
Agency’s recent study on the effects of 
secondhand smoke,! employers and bus- 
inesses increasingly are implementing 
no smoking policies. For instance, 
McDonald’s recently instituted a smok- 
ing ban in all of its company-owned 
restaurants.2, McDonald’s acted just 
weeks after the attorney general of 
Texas filed suit against it and four 
other fast food restaurant chains 
charging them with exposing children 
to cancer-causing secondhand smoke 
in their facilities.? 

Smoking has been a hot legislative 
topic on the state and federal levels as 
well as the subject of potential rule- 
making by the Occupational Safety 
and Health Administration (OSHA). 
Moreover, courts increasingly are deal- 
ing with this burning issue through 
constitutional, contractual, or tort 
claims. 

Initially, this article will review Flor- 
ida legislation on the issue of smoking. 
Next, it will analyze the types of smok- 
ing-related claims brought in Florida 
and around the country. Finally, this 
article will review pending federal leg- 
islation and OSHA’s proposed work- 
place smoking rule. 


Current Florida Legislation 

In 1992, the Florida Legislature 
amended the Florida Clean Indoor Air 
Act to require employers who employ 
both smokers and nonsmokers to de- 
velop, implement, and post a policy 
regarding designation of smoking and 
nonsmoking areas.‘ Florida is not alone. 
According to a recent study issued by 


Smoking Issues 


In order to avoid 
employee morale 
problems and 
exposure to tort 
claims, employers 
are well advised, 
and required under 
state law, to adopt 
smoking policies 


by Deborah S. Crumbley 
and Gregory A. Hearing 


the Coalition On Smoking OR Health, 
46 states and the District of Columbia 
have some restrictions on smoking in 
public places.5 Of these, the laws range 
from simple, limited prohibitions, such 
as restrictions in schools,® to laws that 
limit or ban smoking in virtually all 
public places, including elevators, pub- 
lic buildings, health facilities, public 
conveyances, museums, shopping malls, 
retail stores, and educational facili- 
ties.7 This assault on the rights of 
smokers has culminated in the passage 
of various forms of smoker protection 
legislation in 28 states and the District 
of Columbia.® For example, within cer- 
tain limitations, Rhode Island prohibits 
employers from refusing to hire or 
otherwise discriminate against employ- 
ees for the lawful off-duty use of to- 
bacco products.? 

In Florida, smoking is restricted to 
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designated areas in retail stores unless 
the store’s primary business is the sale 
of tobacco products.!° It is further re- 
stricted to designated areas in librar- 
ies, courtrooms, grocery stores, muse- 
ums, theaters, auditoria, arenas, rec- 
reational facilities, common areas of 
retirement homes and condominiums, 
and public meetings.!! Furthermore, 
announcements must be made in mass 
transit terminals at least every 30 
minutes stating that smoking is al- 
lowed only in designated areas.!2 Flor- 
ida law generally prohibits smoking in 
public means of mass transportation, 
jury waiting and deliberation rooms, 
elevators, hallways, corridors, lobbies, 
aisles, water fountain areas, restrooms, 
stairwells, entryways, and conference 
rooms.!3 Within government buildings, 
smoking is restricted to designated 
areas.!4 

While Florida’s Clean Indoor Air Act 
does not extend all of its requirements 
to private workplaces, the law does 
provide that all employers are required 
to develop and post a workplace smok- 
ing policy designating smoking and 
no smoking areas.'5 Smoking is fur- 
ther prohibited or limited in schools, 
day care centers, doctors’ or dentists’ 
waiting rooms and hospital emergency 
rooms, and designated areas in restau- 
rants seating 50 or more persons.!6 
Violation of the act constitutes a non- 
criminal violation, punishable by a fine 
of no more than $100 for the first 
violation and $500 for subsequent vio- 
lations.17 


Smoking-Related Claims 

The bulk of smoking-related litiga- 
tion in recent years has been brought 
by nonsmokers under legal theories 
ranging from discrimination to tort to 
retaliation and First Amendment 
claims. Nonsmokers have not made 


much headway. A recent notable case 
involved a suit against several major 
fast food restaurants under the Ameri- 
cans with Disabilities Act.!® In that 
case, the district court granted a mo- 
tion to dismiss by McDonald’s Corp., 
rejecting plaintiffs’ claims that, by al- 
lowing smoking within its restaurants, 
the fast food chain had discriminated 
against persons with respiratory ail- 
ments through the denial of access.19 
That decision is currently on appeal.2° 

In another recent case, Harmer v. 
Virginia Electric and Power Co., 831 
F. Supp. 1300 (E.D. Va. 1993), an 
asthmatic employee claimed entitle- 
ment to a completely smoke-free work 
environment under the ADA. The court 
granted summary judgment in favor 
of the employer, however, finding that 
the employee failed to show that he 
could not perform the essential func- 
tions of his job without the requested 
accommodations.”! The actions taken 
by the employer, including separating 
smoking and nonsmoking employees, 
improving ventilation, installing smoke- 
free ashtrays, and eventually restrict- 
ing smoking to certain specially con- 
structed lounges, were found sufficient 
to meet the employer’s obligation un- 
der the ADA.22 

Another plaintiff was similarly un- 
successful in her claim that the Vir- 
ginia Department of Transportation 
violated §504 of the Rehabilitation Act? 
when it failed to provide a smoke-free 
environment to the plaintiff due to her 
tobacco allergy.24 The plaintiff filed 
suit against the DOT and two of her 
supervisors and, in addition to her 
§504 claim, sued under 42 U.S.C. §1983 
claiming deprivation of her due process 
and equal protection rights.”° In ruling 
for the DOT, the court found that the 
employee failed to show that her to- 
bacco smoke allergy kept her from 
working at the type of employment 
involved.26 Instead, the court found 
that her condition prevented her only 
from working at a particular office but 
not from working at the same job in 
some other location.27 

Recently, the Georgia Supreme Court 
reached a similar result when it held 
that an employee’s sensitivity to smoke 
was not a handicapping condition due 
to the lack of evidence that the condi- 
tion created a likelihood that the em- 
ployee would have difficulty in ob- 
taining or retaining employment.” How- 
ever, nonsmokers have enjoyed some 


limited success by asserting smoke 
sensitivity claims under disability dis- 
crimination theories. For instance, in 
Vickers v. Veterans Administration, 549 
F. Supp. 85 (W.D. Wash. 1992), a 
district court in Washington determined 
that a plaintiffs inability to work in 
an environment which was not com- 
pletely smoke free was a handicap 
within the meaning of the Rehabilita- 
tion Act of 1973.29 

Tort claims are another method by 
which nonsmokers are fighting back 
in the workplace. In Richardson v. 
Hennly, 434 S.E. 2d 772 (Ga. App. 
1993), a Georgia court allowed a former 
worker of a savings and loan located 
in Valdosta to proceed on her claim 
that the employer engaged in extreme 
and outrageous conduct by refusing to 
act after she complained about a co- 
worker smoking a pipe within 30 feet 
of her. The company purchased air 
cleaners for the plaintiff, but refused 
to force the coworker to stop smoking. 
The plaintiff was twice hospitalized for 
allergic and respiratory illness due to 
exposure to the pipe smoke. The court 
held that “pipe smoke is visible, it is 
detectable through the senses and may 
be ingested or inhaled. It is capable of 
‘touching’ or making contact with one’s 
person in a number of ways.” Based 
on this holding, the court allowed the 
plaintiff to pursue battery and inten- 
tional infliction of emotional distress 
claims.3! The Richardson decision was 
recently reversed by the Georgia Su- 
preme Court.3! Nonetheless, other 
courts have recognized such claims.%2 

Smoking-related claims are also be- 
ing pursued in areas such as workers’ 
compensation, disability, and other em- 
ployment benefits. In Johannesen v. 
New York City Department of Housing 
Preservation and Development, __N.E. 
2d__, 1994 WL 270419 (N.Y. 1994), 
an asthmatic employee’s aggravation 
of her condition because of her exces- 
sive exposure to secondhand smoke in 
the workplace was found to be an 
“accidental injury” within the meaning 
of the New York workers’ compensa- 
tion law.°3 Moreover, in several in- 
stances, employees who quit their em- 
ployment because of difficulties with 
workplace smoking have been held en- 
titled to unemployment benefits.*4 

Retaliation claims are another way 
in which nonsmokers combat workplace 
smoking. In Pechan v. DynaPro, 622 
N.E. 2d 108 (Ill. App. 1993), an Illinois 
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court ruled that an employee could 
state a claim for constructive discharge 
when she claimed she was forced to 
quit her job following her complaints 
about secondhand smoke.* Similarly, 
the Seventh Circuit recognized the vi- 
ability of such state law claims, al- 
though it rejected such a claim brought 
under a First Amendment theory.*® 
Some states have anti-retaliation pro- 
visions which protect those who com- 
plain about smoking.” While Florida 
does not have such a law, it does offer 
whistleblower protection to both public 
and private employees who report vio- 
lations of the law.38 These statutes 
might be a vehicle by which to assert 
protection for complaints about viola- 
tions of the Clean Indoor Air Act. 

Interesting, even prisoners have 
jumped in the fray with the U.S. Su- 
preme Court ruling that a prison in- 
mate could pursue a claim under the 
Eighth Amendment for cruel and un- 
usual punishment resulting from expo- 
sure to tobacco smoke. In Helling v. 
McKinney, __U.S.__, 113 S. Ct. 2475 
(1993), the Supreme Court affirmed a 
ruling that the inmate stated a cause 
of action under the Eighth Amend- 
ment. The inmate alleged that prison 
officials had, with deliberate indiffer- 
ence, exposed him to levels of tobacco 
smoke that posed an unreasonable risk 
of serious damage to his future health.%9 
The Helling decision may only be a 
taste of things to come. 


Is “Smokers’ Rights” 
an Oxymoron? 

Smokers have attempted to fight for 
workplace smoking rights, although 
without much success. Courts have 
rejected claims of a constitutional right 
to smoke under theories ranging from 
due process and privacy to equal pro- 
tection.*° It should be noted, however, 
that the Florida Supreme Court re- 
cently scheduled oral argument in a 
Third District decision in which the 
court found that the City of North 
Miami violated an applicant’s right to 
privacy under the Florida Constitution 
by refusing to consider her for employ- 
ment until she refrained from smoking 
for at least one year. In Kurtz v. City 
of North Miami, 625 So. 2d 899 (Fla. 
3d DCA 1993), rev. granted sub nom, 
Case No. 82,836 (June 15, 1994), the 
Third District held that the city’s at- 
tempt to regulate lawful conduct unre- 
lated to job functions is the type of 


| 


activity that Floridians sought to res- 
trict when they approved the consti- 
tutional right of privacy.*! The Third 
District further determined that the 
city’s desire to reduce health insurance 
costs and to increase productivity was 
not a compelling interest sufficient to 
outweigh the applicant’s privacy inter- 
est.42 Smokers’ rights groups and the 
tobacco industry undoubtedly will 
watch this decision closely. 


Unions to the Rescue? 

Employers attempting to avoid the 
myriad of claims which are being 
brought by nonsmokers may well be 
tempted to adopt no smoking policies 
within the workplace. Employers 
should be aware, however, that court, 
agency, and arbitration decisions have 
held that smoking bans or restrictions 
may be mandatory subjects of bargain- 
ing. In Florida, for example, the Public 
Employee Relations Commission 
adopted a hearing officer’s recom- 
mended conclusion that a school dis- 
trict’s adoption of a no smoking policy 
in its schools violated its obligation to 
bargain.*3 

Even if the decision to limit or bar 
workplace smoking is not negotiable, 
the implementation of it may be under 
the applicable statutory scheme.** Ar- 
bitrators have split on whether the 
implementation of smoking restrictions 
is a permissible exercise of managerial 
rights.*° We can expect to see a great 
deal more arbitration/litigation over 
this issue. 


is the Future Bright? 
Due to the hue and cry over smoking 
issues, there has been much legislative 


and regulatory activity regarding 
workplace smoking in recent years. For 
instance, the final regulations under 
the ADA included a provision stating 
that an employer would not be guilty 
of discrimination by prohibiting or lim- 
iting smoking in the workplace.*® Con- 
gress continues to address workplace 
smoking issues. Rep. Henry Waxman 
(D-Calif.) recently proposed the Smoke- 
Free Environment Act of 1993 (HR 
3434), which will ban smoking in most 
workplaces and public buildings. The 
bill would require building owners to 
ban smoking in all offices and public 
buildings regularly entered by 10 or 
more people, although smoking could 
be allowed in separately ventilated 
areas. The bill recently passed the 
House Energy and Commerce’s Sub- 
committee on Health and Environ- 
ment.47 Sen. Frank Lautenberg (D- 
N.J.) introduced a Senate companion 
bill (S 1680). Given the tobacco indus- 
try’s strong response to efforts to res- 
trict smoking at the state and local 
level,*® the bills may face tough opposi- 
tion. 

OSHA recently took a stand on the 
issue, perhaps in part due to com- 
plaints received over the years regard- 
ing smoking as an unsafe workplace 
issue.49 On April 5, 1994, OSHA an- 
nounced a proposed rule which would 
require nearly all of the nation’s em- 
ployers, including bars, restaurants, 
and hotels, to ban smoking or provide 
separately ventilated areas.5° The smok- 
ing ban would cover virtually all of the 
six million employees under OSHA’s 
jurisdiction and is expected to be one 
of the most controversial agency regu- 
lations ever proposed. According to one 


MIKE-SHAPTIRO 


“Let me start off by saying this. | called you in here by mistake, 
and now | want you to leave.” 
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estimate, if the proposed rule becomes 
a final rule, compliance with the rule 
is expected to cost $1.4 billion initially 
and an additional $8.1 billion annu- 
ally. 

Following on the heels of OSHA’s 
proposed rulemaking, the District of 
Columbia circuit recently declined to 
force OSHA to promulgate a separate 
standard on environmental tobacco 
smoke. In Action on Smoking and 
Health (“ASH”) v. Department of La- 
bor, .3d__,, 1994 WL 326765 (D.C. 
Cir. 1994), ASH argued that OSHA 
had unreasonably delayed initiation of 
rulemaking on environmental tobacco 
smoke and that OSHA’s refusal to 
separate environmental tobacco smoke 
regulation from its omnibus rulemak- 
ing on indoor air quality was arbitrary 
and capricious and violative of OSHA’s 
cancer policy.5! The court held that 
OSHA’s proposed rulemaking rendered 
the argument moot and declined to 
rule on ASH’s remaining arguments.®2 
It is expected that the tobacco industry 
will launch an all-out assault on 
OSHA’s proposed rule. 


Conclusion 

Smokers likely face a dimly lit future 
with regard to lighting up in the 
workplace. In order to avoid employee 
morale problems and exposure to tort 
claims, employers are well advised and, 
indeed, required under state law to 
adopt smoking policies. Smokers may 
hold out hope that legislation will be 
passed to prohibit employers from dis- 
criminating against employees for their 
off-duty use of lawful tobacco prod- 
ucts.53 Smoking in the workplace, how- 
ever, may soon be snuffed out. 0 
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ENVIRONMENTAL & LAND USE LAW 


Air of Equality: An Analysis of 
Florida’s Environmental 
Equity and Justice Act 


nvironmental equity issues 

have permeated the main- 

stream level of conscious- 

ness as a result of several 
studies. In 1987, a United Church of 
Christ study reported that three in five 
African Americans and Latinos live 
near uncontrolled toxic waste sites.! 
The National Law Journal conducted 
a computer-assisted analysis of census 
data, the civil court case docket of the 
U.S. Environmental Protection Agency 
(EPA), and EPA’s own record of per- 
formance at 1,177 Superfund toxic 
waste sites, and reported in 1992 that: 
For all federal environmental laws 
aimed at protecting citizens from air, 
water, and waste pollution, penalties 
in white communities were 46 percent 
greater than in minority communities; 
in more than half of the 10 autonomous 
regions that administer the EPA’s pro- 
grams around the country, action on 
cleanup at Superfund sites begins from 
12 percent to 42 percent later at mi- 
nority sites than at white sites; and at 
the minority sites EPA chooses “con- 
tainment,” the capping or walling off 
of a toxic dump site, seven percent 
more frequently than the cleanup 
method preferred under the law, per- 
manent “treatment,” to eliminate the 
waste or rid it of its toxins. At white 
sites, the EPA orders treatment 22 
percent more often than containment. 
Later in 1992, the EPA’s environ- 
mental equity working group issued a 
two-volume report which acknowledged 
that the agency should improve its 
policies and enforcement procedures 
to take into account environmental 
equity issues. 

This year, President Bill Clinton 
signed an executive order creating a 
federal interagency working group to 
assess environmental equity and jus- 
tice issues in federal agency enforce- 
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ment, siting, and policy decisions, and 
directing federal agencies to adopt regu- 
lations, if needed, to prohibit racial 
discrimination in federal environmental 
programs.? The term “environmental 
racism” was coined by Rev. Benjamin 
Chavis in describing the findings of the 
1987 United Church of Christ study, 
which is the best known study on the 
subject.4 The study reported that the 
racial composition of a community host- 
ing a commercial hazardous waste fa- 
cility determined whether such a facil- 
ity would be located in that com- 
munity. Recently, the environmental 
equity and justice debate has been 
coined “the environmental equity move- 
ment,’ which has been described as “an 
expansion of the civil rights move- 
ment” bringing with it “all of the moral 
force, compelling emotion, dedication, 
activism, sympathetic response and 
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relentless commitment to the pursuit 
of rights that have characterized the 
civil rights movement.”® 

Undeniably inspired by the national 
momentum, the 1993 Florida Legisla- 
ture decided that it would be in the 
best interest of the state to collect data 
to determine whether minority and 
poor communities in Florida are sub- 
jected similarly to unequal enforce- 
ment of state environmental laws. With 
National Law Journal findings in mind, 
Rep. Josephus Eggelletion, Jr., (D- 
Broward County) sponsored CS/HB 
1369, which created the Florida Envi- 
ronmental Equity and Justice Act (here- 
inafter referred to as the act) and 
established the Florida Environmental 
Equity and Justice Commission (here- 
inafter referred to as the study com- 
mission). When asked to define “envi- 
ronmental equity and justice,’ Rep. 
Eggelletion said, “It is a debate about 
everyone having equal access to envi- 
ronmental protection—not environ- 
mental pollution.” Overall, the Florida 
Legislature intends the study commis- 
sion to develop and maintain informa- 
tion to provide the state with an objec- 
tive basis for assessing the correlation, 
if any, between environmental risks, 
income, and race in Florida, so that the 
legislature may properly adopt legisla- 
tion, if needed, to address racial dis- 
crimination in state environmental pro- 
grams. 

All interested parties agree that en- 
vironmental equity and justice are 
among the most important environ- 
mental issues currently facing the 
United States. For that reason, at the 
beginning of the 1994 legislative ses- 
sion, Rep. Eggelletion created a work- 
ing group composed of Florida busi- 
nesses, regulators, and environmental 
groups interested in the proposed act. 
The working group met periodically 


during the legislative session and dis- 
cussed all aspects of the act. Several 
local businesses played a major role in 
negotiating and revising various as- 
pects of the act in an effort to create 
an unbiased framework for studying the 
impact of environmental pollution on 
minority and low-income communities 
in Florida. A section-by-section analy- 
sis and summary of the discussion 
surrounding each section of the act 
follows. 


Study Commission 
Membership 

Section 1 of the act creates the 
“Florida Environmental Equity and 
Justice Commission,’ which is com- 
posed of 17 members to be appointed 
by Gov. Lawton Chiles by September 
1994. The membership includes a 
representative of the House of Repre- 
sentatives and the Senate. It is ex- 
pected that Rep. Eggelletion will serve 
as chair of the study commission, since 
both environmental groups and private 
industry representatives support his 
leadership. The Florida Department of 
Environmental Protection (DEP) and 
the Florida Department of Health and 
Rehabilitative Services will each be 
represented, along with county and 
local governments, which amount to 
four regulatory representatives. The 
civil rights, environmental, and uni- 
versity communities will each be repre- 
sented by two commission members. 
Private industries will be represented 
by a total of four commission members. 
The remaining member, an environ- 
mental risk assessment professional,® 
is expected to lend scientific expertise 
to the study commission. Additionally, 
since rural communities are often hosts 
of undesirable land uses, at least two 
of the study commission members will 
be from rural communities. In regard 
to study commission candidates, Gov. 
Chiles is required to seek input from 
the President of the Senate, the Speaker 
of the House of Representatives, the 
chair of the State Conference of Black 
Legislators, and the chair of the His- 
panic Caucus. Gov. Chiles will also 
seek input regarding nominees from a 
statewide business association. 


Study Commission’s 
Reporting Schedule 

All interested parties agree that the 
study commission should be on a fast 
track; therefore, §1 of the act requires 


the study commission to meet and 
make study assignments by November 
30, 1994. The study commission’s pre- 
liminary written report will be due by 
June 30, 1995, and its final written 
report to the legislature will be due by 
December 31, 1995. The study commis- 
sion also is authorized to draft model 
legislation, if needed, which will be 
considered by the legislature in 1996. 


Scope of the Study 

Section 1 of the act requires that the 
study commission consider, at a mini- 
mum, a list of 10 issues. The two most 
difficult issues which faced the work- 
ing group were how to define the 
neighborhoods and facilities to be stud- 
ied. The act requires the study commis- 
sion to collect a representative sample 
of “targeted sites” in minority, low- 
income, and other socio-economic neigh- 
borhoods. The working group agreed 
that the study commission should iden- 
tify the subject neighborhoods based 
on redistricting information available 
from the legislature, rather than exam- 
ining the zip codes of hosting communi- 
ties. Currently, Dr. M. Elliot Vittes of 
the University of Central Florida in 
Orlando is conducting a local study 
which identified the neighborhoods to 
be studied by using 825 zip codes which 
purportedly include a higher propor- 
tion of minority residents with incomes 
less that $14,000. However, the meth- 
odology of the Vittes study has been 
scrutinized because the percentage of 
minority residents in the subject neigh- 
borhoods are reportedly as low as 40 
percent, thereby including neighbor- 
hoods composed of a seemingly greater 
number of white residents.” The meth- 
odology contemplated by the working 
group is expected to identify readily 
those neighborhoods with the highest 
number of minority residents. 

After the neighborhoods to be stud- 
ied have been identified, the study 
commission will make a list of all the 
“targeted sites” located within those 
neighborhoods. The working group 
agreed to take an all-inclusive ap- 
proach, rather than selective approach, 
in defining “targeted sites” under the 
act. Otherwise, the act would target a 
particular industry based on the pre- 
mature conclusion that the selected 
industry is an inherent and exclusive 
environmental threat to the communi- 
ties in which they are located. Cer- 
tainly, the selective approach would 
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not incorporate the cumulative envi- 
ronmental impact associated with mul- 
tiple-type facilities located within cer- 
tain communities. Therefore, the term 
“targeted site” is broadly defined under 
the act as any business or facility 
regulated by DEP, including those fa- 
cilities regulated by DEP through dele- 
gation to local governments and the 
water management districts, and those 
sites on the Superfund National Prior- 
ity List. 

All interested parties agree that the 
study commission should consider the 
economic factors which influence siting 
decisions. Generally, both public and 
commercial facilities favor those sites 
where property is the least expensive. 
Although these sites are often near 
poor communities, the siting decision 
is based primarily on economic rea- 
sons. Furthermore, these siting deci- 
sions often provide mutual benefits to 
hosting communities by creating local 
employment opportunities with mini- 
mal environmental impact. Since these 
siting decisions are distinguishable 
from intentional acts of discrimination, 
the working group agreed that eco- 
nomic factors should be included in the 
study. Furthermore, many facilities 
are initially placed in uninhabited 
areas, but then low-income housing 
developments migrate to the facilities. 
Certainly, under these circumstances, 
there is no racial component to the 
initial siting decision. As originally 
drafted, the act did not require the 
study commission to review historical 
demographic information about the tar- 
geted sites. Instead, the act proposed 
to take current “snapshots” in time, 
which would not have shown whether 
a housing development migrated to a 
targeted site. Consequently, the act 
was revised so that both historical and 
current demographic information about 
the targeted sites will be included in 
the study. 

The next several study items require 
the study commission to review state 
agency and local government actions, 
policies, and rules to determine whether 
there is more lenient enforcement of 
environmental laws in low-income and 
minority communities, as compared to 
other socio-economic communities. The 
National Law Journal investigation 
reported: “There is a racial divide in 
the way the U.S. government cleans 
up toxic waste sites and punishes pol- 
luters. White communities see faster 


results and stiffer penalties than com- 
munities where blacks, Hispanics, and 
other minorities live. This unequal 
protection often occurs whether the 
community is wealthy or poor.”® The 
study commission will determine 
whether these findings are true in 
Florida. The act also directs the study 
commission to review state statutes 
and rules, such as the Florida Adminis- 
trative Procedure Act, to determine 
whether these laws sufficiently allow 
for public participation. Finally, the 
study commission will consider new 
approaches to ensure that minorities 
are apprised of career opportunities in 
the environmental arena, including 
with DEP, and to ensure that DEP is 
“user friendly” to minorities. 


Public Hearings 

Section 2 of the act authorizes the 
study commission to conduct at least 
five public hearings for the purpose of 
collecting case studies and other infor- 
mation from the public. The timing of 
the public hearings is an important 
issue. As a matter of objective analysis, 
many businesses felt that the public 


Under current law, 
DEP must follow 
guidelines to 
conduct on-site 
inspections and to 
collect records from 
regulated facilities 


hearings should follow the completion 
of a fact-gathering process, primarily 
to ensure that the study commission 
defines the relevant issues prior to 
being exposed to public testimony and 
the media. On the other hand, it is 
equally important that the testimony 
of witnesses gathered at the public 
hearings be incorporated into the final 
report to the legislature. In a compro- 
mise, the working group agreed that a 
preliminary written report would be 
compiled prior to the commencement 
of public hearings and that the study 
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commission’s final report would incor- 
porate selected public testimony. It 
follows that these public hearings will 
be scheduled within the period begin- 
ning in July and ending in November 
1995. 


Access to Records 

Section 3 of the act provides that the 
study commission may review all non- 
confidential records. The legislature 
does not intend to provide the study 
commission with records protected by 
law from public disclosure, including 
trade secrets. The study commission 
will have access to only those public 
records within the custody of DEP. The 
act further provides that the study 
commission may not conduct on-site 
inspections or subpoena records from 
targeted sites. Under current law, DEP 
must follow guidelines to conduct on- 
site inspections and to collect records 
from regulated facilities. The act is not 
intended to relieve DEP of any of these 
duties or to circumvent the law by 
empowering the study commission to 
act irrespective of current regulations. 
Therefore, the act specifically limits 
the investigative powers of the study 
commission to avoid it running afoul 
of current law. 


Judicial and 
Administrative Review 

Section 4 of the act provides adminis- 
trative and legal protection for tar- 
geted sites and governmental entities 
subject to the study. All interested 
parties agreed that the goal of the 
study commission is to ensure equita- 
ble regulation and enforcement of 
environmental laws and rules. There- 
fore, the act expressly states that it is 
not intended “to create any right, bene- 
fit, or trust responsibility (substantive 
or procedural) enforceable at law or 
equity by any party against the state, 
local governments, or the businesses 
studied.” Furthermore, the act is not 
intended to create any “right to admin- 
istrative or judicial review involving 
the compliance or noncompliance of the 
state, local governments, or the busi- 
nesses studied.” Section 4 is almost 
identical to a provision contained in 
President Clinton’s February 11 execu- 
tive order.? The act is distinct from the 
executive order in that the act addi- 
tionally protects the businesses stud- 
ied and the state, including local govern- 
ments, from administrative actions. 


> 


Appropriation and 
Effective Date 

The study commission is assigned to 
Florida Agricultural and Mechanical 
University (FAMU) in Tallahassee for 
administrative support. Section 5 of 
the act appropriates $100,000 to DEP 
from the Pollution Recovery Trust Fund 
as a grant-in-aid to FAMU to fund the 
activities of the study commission and 
to provide assistance to the study com- 
mission. The act encourages private 
contributions to finance the travel ex- 
penses for low-income and minority 
individuals who wish to participate in 
the public hearings. The working group 
anticipated twice as much funding for 
the study. However, due to the expen- 
diture of state funds to finance the 
Everglades cleanup, it was a signifi- 
cant accomplishment to retain the 
amount which was actually appropri- 
cated. Finally, by creating the study 
commission this year, Florida may be 
eligible for future federal funding for 
related environmental projects. Finally, 
under §6, the act will take effect upon 
becoming law. 


Conclusion 

Environmental equity issues have 
permeated both governmental and cor- 
porate levels of consciousness through- 
out the United States as a result of 
public debate over a series of studies 
conducted since 1987 meant to docu- 
ment the impact of environmental pol- 
lution on minority and poor commu- 
nities. The results of these and ongoing 
studies have the potential for perma- 
nently influencing future governmen- 
tal and corporate operations to ensure 
that minority and poor communities 
are protected from potential health and 
social impacts resulting from the siting 
and monitoring of industrial facilities. 
This year, President Clinton signed 
an executive order creating a federal 
interagency working group to deter- 
mine whether environmental discrimi- 
nation occurs in federal programs and, 
if so, to adopt a procedure to prohibit 
such discrimination. 

The 1993 Florida Legislature fol- 
lowed the national momentum to ad- 
dress environmental equity and justice 
concerns by adopting CS/HB 1369, 
which establishes the Florida Envi- 
ronmental Equity and Justice Commis- 
sion. The study commission will de- 
termine by scientific analysis and case 
studies whether minority and poor 
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communities in Florida are exposed to 
a disproportionate amount of environ- 
mental pollution. The compelling na- 
ture of environmental equity and jus- 
tice issues has motivated a diverse 
group of individuals to participate in 
defining the scope of the local study. 
The study commission will be com- 
posed of businesses, regulators, envi- 
ronmental groups, and other inter- 
ested individuals. If the local study 
proves affirmative, the Florida Legisla- 
ture hopes that the study commission’s 
final report and recommendations will 
provide the legislature in 1996 with a 
valuable basis for enacting legislation 
to provide equal protection and en- 
forcement of state environmental laws 
for minority and poor communities in 
Florida. 0 
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balance of scientific information and public 
values. See, e.g., What Is the Florida Com- 
parison Environmental Risks Project?, Fia. 
CompaRISON OF ENvTL. Risks BuLt., Vol. 1, 
No. 1 (Jan.-Feb. 1994). 

7M. EL.iot Virres, Poverty, POLLUTION AND 
Sotip AND Hazarpous Waste Sitinc: How 
Stronc ARE THE Links? 

8 Unequal Protection, Nari LJ. S1-12 
(Sept. 21, 1992). 

Bureau or NaTIoNAL AFrairs, BNA 
Datty ENVIRONMENTAL Report at d-34 (Feb. 
14, 1994). 
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CRIMINAL LAW 


The Power of the Judiciary 
to Preclude the Death Penalty 


motion commonly filed by 

defense attorneys who 

represent individuals 

charged by indictment 
with first degree murder is one which 
requests the court to preclude the state 
from seeking the death penalty. If 
granted before jury selection, jurors 
would not be death qualified. Although 
as a matter of law the courts have not 
found that a death-qualified jury is 
prosecution prone, many attorneys feel 
that as a practical matter, it is. So the 
attempt is made to convince the court 
to force the state before jury selection 
to prove that the case actually is a 
death case under the Florida statutory 
scheme. 

This motion was filed in the Michael 
Griffin case where the defendant was 
on trial for the murder of a doctor who 
performed abortions in Pensacola.! The 
motion appeared particularly compel- 
ling because there seemed to be no 
aggravating circumstances other than 
premeditation. Griffin shot the victim 
in the back three times. The coroner 
testified that the third bullet probably 
was the fatal shot and rendered the 
victim unconscious. It was argued that 
the state’s motive for pursuing the 
death penalty was related to the abor- 
tion issue and the national attention 
that the case garnered. 

In analyzing the validity of this type 
of motion, two issues emerge. The first 
is whether the trial court judge can, 
prior to trial, preclude the death pen- 
alty as a possible punishment. Under- 
lying this is the question of whether a 
trial court judge may inquire into 
whether the state is acting in good 
faith in pursuing the death penalty. 

The death penalty in Florida is a 
unique punishment that embodies the 
total rejection of the possibility of reha- 
bilitation. It is to be applied only to the 


Before Trial 


The purpose of the 
motion to preclude 
the death penalty is 
to avoid a death- 
qualified jury 
because from the 
defendant’s view, 
such a jury is more 
prone to convict 
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most aggravated and unmitigated of 
the most serious of crimes.” 

In State v. Dixon, 283 So. 2d 1 (Fla. 
1973), the Florida Supreme Court noted 
the process of weighing aggravating 
and mitigating circumstances as out- 
lined in F.S. §921.141 is left to the 
judgment of jurors and judges at a 
post-conviction hearing. The court ex- 
plained that the statute provides con- 
crete safeguards to protect the de- 
fendant from death when a less harsh 
punishment might be sufficient. These 
safeguards include the post-conviction 
hearing in which more evidence is 
admissible; determination by a jury of 
the issue of aggravating and mitigat- 
ing circumstances; determination of 
the final sentence by the judge in 
writing and in conjunction with the 
recommendation of the jury; and ulti- 
mate review by the Supreme Court of 
Florida.? 
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On October 21, 1986, the First Dis- 
trict Court of Appeal decided Reed v. 
State, 496 So. 2d 213 (Fla. lst DCA 
1986). This was a case in which the 
court held that the motion should have 
been granted by the trial court judge 
based on the facts presented. 

Between Ms. Reed’s indictment for 
first degree felony murder and robbery 
and her trial, her accomplice was tried 
twice on charges of first degree murder 
and robbery, with one trial ending in 
a mistrial and the other in a conviction. 
The accomplice, the woman who shot 
and killed the victim during the rob- 
bery, was sentenced by the judge to life 
imprisonment, following the jury rec- 
ommendation.* 

Based on the conviction and sentenc- 
ing of her accomplice, the defendant 
moved the trial court to preclude the 
death penalty, contending that there 
was no evidence to support a death 
sentence on a felony-murder theory, 
citing Enmund v. Florida, 458 U.S. 
782, 102 S. Ct. 3368, 33 L. Ed. 2d 1140 
(1982). The defendant also argued that 
a death-qualified jury is prosecution 
prone.® 

The motion was denied and the jury 
was death qualified, with some mem- 
bers of the panel excluded because of 
their opposition to the death penalty. 
After the state’s case-in-chief, the state 
conceded that Enmund dictated that 
the death penalty was not available 
based on the theory of felony murder, 
although at the hearing on the motion 
to preclude, the state had argued evi- 
dence might be developed during trial 
to support consideration of the death 
penalty. The jury was informed that it 
would no longer be concerned with the 
death penalty.® 

The First DCA remanded the case 
for a new trial because otherwise- 
qualified prospective jurors were elimi- 


nated since the judge denied the defen- 
dant’s pretrial motion to preclude the 
death penalty. The appellate court did 
not reach the issue of bad faith on the 
part of the state seeking the death 
penalty, holding instead that the trial 
court should have granted the defen- 
dant’s pretrial motion to preclude the 
death penalty on the basis of the re- 
cord. The facts which should have been 
given more weight by the trial court 
judge were the trials of the accomplice, 
her conviction and sentence, and the 
fact that the state had 19 months to 
develop the case against Ms. Reed.” 

About two weeks after Reed was 
handed down, the Florida Supreme 
Court decided State v. Bloom, 497 So. 
2d 2 (Fla. 1986). 

Reed and Bloom appear to conflict 
in that the First DCA in Reed found 
that the trial court judge should have 
excluded imposition of the death pen- 
alty prior to jury selection, albeit based 
on the record. In Bloom, the Supreme 
Court held that the decision to charge 
and prosecute is an executive responsi- 
bility and the state attorney has com- 
plete discretion in deciding whether 
and how to prosecute.® 

In Bloom, the defendant filed a mo- 
tion to prevent impanelment of a death- 
qualified jury because the state lacked 
sufficient evidence for imposition of the 
death penalty. Judge Bloom granted 
the motion and ihe state filed for a 
writ of prohibition. 

The Florida Supreme Court was un- 
equivocal in stating that Art. II, §3 of 
the Florida Constitution prohibits the 
judiciary from interfering with the ex- 
ecutive function of the prosecutor to 
charge and prosecute.? 

Citing United States v. Smith, 523 
F.2d 771 (5th Cir. 1975), cert. denied, 
429 U.S. 817, 97 S. Ct. 59, 50 L. Ed. 
2d 76 (1976), the Florida Supreme 
Court held that it is within the discre- 
tion of the prosecutor to decide whether 
to prosecute. This decision can only be 
curbed by the judiciary when an imper- 
missible motive may be attributed to 
the prosecution, such as bad faith, 
race, religion, or a desire to prevent the 
exercise of defendant’s constitutional 
rights. 10 

In reviewing the history of the lan- 
guage in Smith with regard to imper- 
missible motives, where prosecutorial 
discretion was held to be discrimina- 
tory, defendants generally presented 
facts sufficient to raise doubt about the 


prosecutor’s purpose and improper dis- 
crimination in enforcing statutes. The 
allegations in many of the cases which 
raised this issue assert violation of 
equal protection under the Fourteenth 
Amendment, where defendants engaged 
in First Amendment activities,!! were 
selectively prosecuted,!? or where prose- 
cution was based on race.}8 

Although the presumption is that a 
prosecution for a violation of a criminal 
law is undertaken in good faith and in 
a nondiscriminatory fashion for the 
purpose of serving the ends of justice, 
when a defendant alleges intentional 
discrimination and presents facts suffi- 
cient to raise a reasonable doubt about 
the prosecutor’s purpose, the defen- 
dant meets his or her burden and the 
burden of going forward with proof of 
nondiscrimination shifts to the govern- 
ment. United States v. Falk, 479 F.2d 
616, 620, 624 (7th Cir. 1973) (en banc). 

Impermissible motives must be al- 
leged by the defendant, yet in Bloom, 
the court does not recite the underlying 
facts for the motion, other than the 
indictment was for first degree murder, 
armed burglary, and armed robbery. 
The record only reflects that the defen- 
dant did not offer sufficient evidence 
at the hearing to prove impermissible 
motives on the part of the prosecution. 

The trial court judge cannot require 
the state to prove that there is suffi- 
cient evidence to support the death 
penalty, because the judge has no author- 
ity to interfere with the prosecutor’s 
decision to pursue the death penalty 
under Florida’s statutory scheme. Im- 
position of the death penalty is consid- 
ered in a separate proceeding after 
adjudication of guilt. If the court al- 
lowed a pretrial penalty determina- 
tion, it would create a statutorily un- 
authorized trifurcated death sentence 
procedure. !4 

In the Bloom case, the Florida Su- 
preme Court was also reluctant to 
modify its decision in Sireci v. State, 
399 So. 2d 964 (Fla. 1981), cert. denied, 
456 U.S. 984, 102 S. Ct. 2257, 72 L. 
Ed. 2d 862 (1982), which might be neces- 
sary if the court allowed pretrial deter- 
mination of the appropriateness of the 
death penalty in a particular case. In 
Sireci, the court cited Florida’s statu- 
tory scheme and held that due process 
is not denied when the state does not 
divulge before trial the specific statu- 
tory aggravating factors it intends to 
prove at the sentencing hearing.!5 The 
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only way there could be a pretrial 
penalty determination as was requested 
by the defendant in Bloom, would be 
to require the state to specify before 
trial the aggravating circumstances 
that it would rely on in its case-in- 
chief. This would be contrary to the 
two-step statutory scheme. 

In the case State v. Donner, 500 So. 
2d 532 (Fla. 1987), the defendant suc- 
cessfully argued to the trial court judge 
that the prosecution acted in bad faith 
because the state sought the death 
penalty after severance of his case from 
that of his co-defendant. A joint first 
degree murder trial had commenced, 
but after prejudicial opening remarks 
by counsel for the co-defendant, the 
motion for severance was granted. 

Judge Donner entered an order pro- 
hibiting the state from seeking the 
death penalty and the state petitioned 
the Supreme Court for a writ to allow 
the state to seek the death penalty. 
The court noted that Judge Donner did 
not have the benefit of Bloom which 
was decided about six months after she 
entered her order. 

In reviewing the record, the court 
found no evidence of impermissible 
motives on the part of the state that 
would warrant precluding the state 
from seeking the death penalty. Judge 
Donner cited three reasons which were 
rejected by the court as evidence of 
impermissible motives. One reason was 
that the state did not seek the death 
penalty in the trial before severance.!® 
Although this might appear unfair, the 
court did not construe it as an act of 
bad faith. 

The court also rejected the determi- 
nation of aggravating and mitigating 
circumstances by Judge Donner before 
trial where a jury could not recommend 
the death penalty.1” This fell under the 
prohibition against a trifurcated death 
sentence procedure discussed in Bloom. 

The third reason for the order, which 
raised the possibility of defendant’s 
contending ineffective assistance of 
counsel if convicted, was also rejected. 8 

Bad faith in pursuing the death 
penalty was again raised on appeal to 
the First DCA in Smith v. State, 568 
So. 2d 965 (Fla. 1st DCA 1990). In light 
of Bloom and Donner, and citing its 
decision in Reed, the First DCA held 
that an inquiry into the motives of the 
state can be made by the trial court 
judge only when the defendant has 
properly requested an inquiry after 
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trial and the facts indicate evidence of 
bad faith.!9 The First DCA interpreted 
Bloom and Donner to mean that the 
trial court judge can make no determi- 
nation of the state’s good faith before 
trial. In a concurring opinion, Justice 
Barfield maintained that if the defen- 
dant could demonstrate that the prose- 
cution had no intention to seek the 
death penalty, this would amount to 
bad faith and the judge could deter- 
mine this before trial.?° 

In fact, in Smith v. State, after a 
verdict of first degree murder was 
brought back by the jury, the state 
agreed that it would no longer seek the 
death penalty. If the state had not 
voluntarily agreed to forego the death 
penalty after the trial phase, it would 
be at that point that the defendant 
could move to preclude pursuit of the 
death penalty. As a matter of proce- 
dure, the defendant erred in filing the 
pretrial motion and should have made 
the motion after the verdict.?! 

It must be remembered that the 
underlying assumption in this argu- 
ment is that death-qualifying a jury 
does not unduly favor the prosecution. 
However, if there is no evidence to 
support imposition of the death penalty 
and the state proceeds anyway, the 
First DCA in Reed maintained that 
this might require a reversal of a 
conviction if otherwise-qualified jurors 
were excluded based on their opposi- 
tion to the death penalty.?? Reed cited 
Butler v. State, 493 So. 2d 451, 453 
(Fla. 1986), for the definition of harm- 
less error, that is, that there is a 
reasonable possibility that the error 
affected the verdict. If death-qualifying 
a jury prevents the exercise by the 
defendant of a constitutional right to 
a fair trial, this might be argued as 
meeting one of the elements cited in 
United States v. Smith, preventing the 
exercise of defendant’s constitutional 
rights. 

But since neither the Florida Su- 
preme Court nor the U.S. Supreme 
Court has found as a matter of law 
that death-qualified juries are more 
prone to convict, the absence of jurors 
who oppose the death penalty could 
have no legal effect on the verdict and 
it would be construed as harmless 
error whenever the state pursued the 
death penalty and changed that posi- 
tion after the jury was impaneled. This 
assumes that the defendant’s burden 
of proving bad faith is not met. 


The First DCA made another at- 
tempt to clarify its position in Lark v. 
State, 617 So. 2d 782 (Fla. 1st DCA 
1993). Continuing to rely on its ruling 
in Reed, the court noted that the state 
can be precluded from pursuing the 
death penalty before trial when, as a 
matter of law, the death penalty may 
not be imposed.?3 However, since there 
was no possibility that Lark would face 
the death penalty at the new trial, the 
court refused to elaborate on what it 
meant by this language.24 Since the 
court relied on Reed for this proposi- 
tion, it appears that there must again 
be facts like those in Reed for the 
defendant to meet the burden of prov- 
ing that the state is acting in bad faith 
in order to avoid death-qualifying a 
jury. However, with the ruling in Smith 
v. State, the issue is confused because 
there the court said bad faith could 
only be determined after the trial phase, 
which is too late to avoid a death- 
qualified jury. 

The holding in Smith v. State seems 
to have been an attempt by the First 
DCA to reconcile Reed with Bloom and 
Donner. However, that decision only 
confused matters further, as demon- 
strated in the court’s opinion in Lark. 


Conclusion 

As a practical matter, it is unlikely 
that a case will arise when the prosecu- 
tion would not forego the death penalty 
after trial if evidence was insufficient 
to support any aggravating circum- 
stances. However, even if such a case 
occurred, if there were any evidence to 
be considered by the jury, it would 
appear to be an imposition on the jury’s 
statutory role in recommending the 
penalty for the defendant if the judge 
granted the motion. Weighing the evi- 
dence is the duty of the jury in making 
its recommendation to the judge. If 
there were no evidence to weigh, the 
judge might grant the motion without 
running afoul of Bloom. 

It is clear that under Florida’s statu- 
tory scheme for the death penalty and 
pursuant to the Florida Constitution, 
a motion to preclude the death penalty 
should be denied when made before 
trial unless the defendant meets the 
heavy burden of producing evidence of 
impermissible motives attributable to 
the prosecutor, such as bad faith, race, 
religion, or a desire to prevent the 
exercise of a defendant’s constitutional 
rights. The decision to charge and to 
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death penalty after 
trial if evidence was 
insufficient to 
support any 
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prosecute are executive responsibilities 
within the discretion of the state attor- 
ney, and it is presumed that the state 
acts in good faith. However, the burden 
is shifted to the state to show nondis- 
criminatory motives when the defen- 
dant meets the burden of proving bad 
faith. It would seem appropriate for the 
judiciary to make a determination be- 
fore trial under these limited circum- 
stances, in spite of the First DCA’s 
opinion in Smith v. State.2® 

The purpose of the motion to pre- 
clude the death penalty is to avoid a 
death-qualified jury because from the 
defendant’s view, such a jury is more 
prone to convict. Although common 
sense may support this position, the 
law has yet to do so. Until that changes, 
the defendant’s only option is to argue 
impermissible motives on the part of 
the state, recognizing that the power 
of the judiciary to grant a pretrial 
motion to preclude the death penalty 
is very limited. 0 
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5 Td. at 214. 
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YOUNG _ LAWYERS REPORT 


Can We Talk? 


Communicating With Former 
Employees of an Adverse Party in Litigation 


his article concerns the 
ability and propriety of an 
attorney to communicate 
with former employees of 
an adverse party in litigation. As a 
practical matter, former employees of 
an adverse party are generally a rich 
source of information about their for- 
mer employer’s business practices, poli- 
cies, and recordkeeping. Oftentimes, a 
former employee may have non- 
privileged information relevant to the 
case which has not been previously 
requested or disclosed in discovery. 
Nevertheless, the attorney communi- 
cating with such former employee(s) 
must be mindful not only of the ethical 
responsibilities attendant to such com- 
munication, but also the appearance 
of impropriety and the spectre of the 
attorney’s involuntary disqualification 
which may occur independent of the 
attorney’s otherwise ethical conduct. 


Rule 4-4.2 of the Rules 
of Professional Conduct 

As a threshold matter, Rule 4-4.2 of 
the Rules of Professional Conduct! for- 
bids a lawyer to communicate about 
the subject of the representation with 
a person the lawyer knows to be repre- 
sented in a matter unless the lawyer 
obtains the permission of that person’s 
counsel. The rule is intended to: 1) 
prevent situations in which a repre- 
sented party is taken advantage of 
through the greater skill of an adver- 
sary’s attorney; 2) prevent an attorney 
from circumventing opposing counsel 
to obtain unwarranted concessions or 
liability-creating statements or disclo- 
sures from a party; 3) preserve the 
integrity, efficacy, and sanctity of the 
attorney-client relationship; 4) prevent 
the disclosure of protected information, 
most particularly attorney-client com- 
munications; and 5) allow a party in 
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litigation to have disclosed to it facts 
acquired by its adversary, through or- 
ganized and timely discovery. The com- 
ment to the rule states that in the case 
of an organization (including cor- 
porations), the rule prohibits ex parte 
communication with persons having a 
“managerial responsibility on behalf 
of the organization and with any other 
person whose act or omission in con- 
nection with that matter may be im- 
puted to the organization for purposes 
of civil or criminal liability or whose 
statement may constitute an admis- 
sion on the part of the organization.” 
The comment further states that if an 
agent or employee of the organization 
is represented by his or her own coun- 
sel in the matter, then it is the consent 
of that lawyer—not the organization’s 
lawyer—that must be obtained prior 
to the requested communication.2 

As a general precept, neither the 
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officers, directors, shareholders or em- 
ployees of a corporation are parties to 
an action against the corporation. It is 
the corporation, not the court nor the 
opposing party, which decides what 
agents shall appear and speak for the 
corporation in litigation.? However, as 
noted above, Rule 4-4.2 makes clear 
that a nonparty individual in the em- 
ploy of an organization having 1) a 
“managerial responsibility,” or 2) whose 
conduct “may be imputed to the organi- 
zation,’ or 3) “whose statement may 
constitute an admission on the part of 
the organization” may not be contacted 
about the subject of the representation 
by the lawyer opposing the organiza- 
tion. Notwithstanding, neither the rule 
nor the comment specifically addresses 
the circumstance where the individual 
who may fall within the above catego- 
ries has disassociated from the organ- 
ization. Recent state and federal deci- 
sions in Florida concerning the issue 
of an attorney’s communication with 
former managers and employees of an 
employer/party are instructive. 


Florida State 
and Federal Decisions 

In Manor Care of Dunedin, Inc. v. 
Keiser, 611 So. 2d 1305 (Fla. 2d DCA 
1992), the personal representative of 
the estate of a resident of the Manor 
Care of Dunedin nursing home brought 
suit alleging negligence, wrongful 
death, and violation of the nursing 
home resident’s rights. The nursing 
home, Manor Care, sought interlocu- 
tory review of the circuit court’s order 
which allowed the plaintiff to contact 
former Manor Care employees. The 
Second District Court held that the 
general prohibition against such con- 
tact set forth in Rule 4-4.2 and the 
comment “ceases to apply once ... 
employees leave the corporation,” rely- 


ing solely upon Hanniz v. Shiley, Inc., 
766 F. Supp. 258 (D.N.J. 1991).4 As a 
result, the appellate court held that the 
circuit court did not depart from the 
essential requirements of law in refus- 
ing Manor Care’s motion for protective 
order prohibiting the contact of its 
former employees. 

The Second District Court in Manor 
Care noted the decision six months 
earlier by district Judge Elizabeth A. 
Kovachevich of the Middle District of 
Florida, Rentclub, Inc. v. Transamerica 
Rental Finance Corp., 811 F. Supp. 651 
(M.D. Fla. 1992), which contained a 
review of non-Florida authorities on 
the issue of ex parte contact with an 
opposing party’s former employees. 
Judge Kovachevich concluded that the 
class of persons identified as manage- 
rial employees and persons whose state- 
ments constitute admissions by the 
corporation are clearly limited to cur- 
rent employees; while those persons 
whose acts or omissions in connection 
with the matter at issue which may 
be imputed to the corporation for liabil- 
ity include former employees. Id. at 
657. Judge Kovachevich cautioned that 
“{p]rivileged communications present 
a distinct problem with respect to con- 
tact with former employees . . . [and] 
thus ex parte contact should be barred 
to prevent disclosure of any inadver- 
tent confidential communications.” Id. 
In this regard, Judge Kovachevich held: 


The interest of the corporation in 
protecting privileged information acquired 
by an employee during the course of employ- 
ment from disclosure to an opponent in 
litigation remains after the employee leaves 
the corporation. 


It has been recognized that a former 
employee who is a “party” because of his 
position and knowledge will remain a party 
even after he leaves the corporation because 
that employee has a memory. The corpora- 
tion continues to have a vital interest in the 
employee’s knowledge of privileged informa- 
tion and its potential release to opposing 
counsel in litigation after the employee 
leaves. (Citation omitted.) 


Id. at 658. 

The Second DCA in Manor Care 
ruled that, in moving for a protective 
order, Manor Care did not identify 
specific former employees who might 
fall within the privileged “managerial” 
class identified by Judge Kovachevich 
in Rentclub, but sought a blanket pro- 


scription against contact with any and 
all former employees. Manor Care, 611 
So. 2d at 1308 n.6. Consequently, the 
plaintiffs contact with Manor Care’s 
former employees was permitted. 


Professional Ethics of The 
Florida Bar Opinion 88-14 

Interestingly, neither the Second Dis- 
trict in Manor Care nor Judge Kova- 
chevich in Rentclub, cited the Pro- 
fessional Ethics of The Florida Bar 
Opinion 88-14 (March 7, 1989), which 
states, in part, that “/a] plaintiffs at- 
torney may communicate with former 
managers and former employees of a 

. corporation without seeking and 
obtaining consent of the corporation’s 
attorney.” (Emphasis supplied.) The 
opinion acknowledged that nothing in 
Rule 4-4.2 or the comment states 
whether the rule applies to communi- 
cations with former managers and other 
former employees. However, to the ex- 
tent that the comment implies the rule 
does not apply to these individuals, the 
implication was construed as contrary 
to the ethics committee’s interpretation 
of the rule. The opinion further pro- 
vided: 


Rule 4-4.2 cannot reasonably be con- 
strued as requiring a lawyer to obtain 
permission of a corporate party’s attorney 
in order to communicate with former man- 
agers or other former employees of the 
corporation unless such individuals have in 
fact consented to or requested representa- 
tion by the corporation’s attorney. A former 
manager or other employee who has not 
maintained ties to the corporation (as a 
litigation consultant, for example) is no 
longer part of the corporate entity and 
therefore is not subject to the control or 
authority of the corporation’s attorney.® 


{I]t is ethically permissible for the inquir- 
ing attorney to contact former managers 
and other former employees of the opposing 
party without obtaining permission from 
the corporation’s attorney unless those for- 
mer employees are in fact represented by 
the corporation’s attorney. But . . . the 
attorney should not inquire into matters 
that are within the corporation’s attorney- 
client privilege (e.g., asking a former man- 
ager to relate what he had told the corpora- 
tion’s attorney concerning the subject mat- 
ter of the representation).® 


ABA Committee’s 
Formal Opinion 91-359 

Two years after The Florida Bar’s 
opinion, on March 22, 1991, the ABA 
Standing Committee on Ethics and 
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Professional Responsibility issued For- 
mal Opinion 91-359, which concluded 
that the prohibition of the comparable 
Model Rule 4.2 does not extend to 
former employees. In this regard, the 
ABA opinion states: 


While the Committee recognizes that per- 
suasive policy arguments can be and have 
been made for extending the ambit of Model 
Rule 4.2 to cover some former corporate 
employees, the fact remains that the text 
of the Rule does not do so and the Comment 
gives no basis for concluding that such 
coverage was intended. Especially where, 
as here, the effect of the Rule is to inhibit 
the acquisition of information about one’s 
case, the Committee is loath, given the text 
of the Model Rule 4.2 and its Comments, to 
expand its coverage to former employees 
by means of liberal interpretation. 

Accordingly, it is the opinion of the Com- 
mittee that a lawyer representing a client 
in a matter adverse to a corporate party 
that is represented by another lawyer may, 
without violating Model Rule 4.2, communi- 
cate about the subject of the representation 
with an unrepresented former employee of 
the corporate party without the consent of 
the corporation’s lawyer. 


ABA Formal Opinion 91-359 at 3. 

Forty states (including Florida) and 
the District of Columbia have either 
adopted the model rules or their equiva- 
lent. The majority of federal decisions 
hold that former employees are ordi- 
narily deemed outside the reach of the 
restriction that legal ethics imposes 
which bars counsel for an adversary of 
their former employer from approach- 
ing current employees directly—and 
this is so even if the former employees 
are represented by the employer’s coun- 
sel. See generally Cram v. Lamson & 
Sessions Co., 148 F.R.D. 259 (S.D. Iowa 
1993); McGrane v. The Reader’s Digest 
Assn., Inc., 822 F. Supp. 104 (S.D.N_LY. 
1993); Dubois v. Gradco Systems, 136 
F.R.D. 341 (D. Conn. 1991); Action Air 
Freight v. Pilot Air Freight, 769 F. 
Supp. 899 (E.D. Pa. 1991); Hanntz v. 
Shiley, 766 F. Supp. 258 (D.N.J. 1991); 
Curley v. Cumberland Farms, 134 
F.R.D. 77 (D.N.J. 1991); Public Service 
Electric & Gas Co. v. Associated Elec- 
tric, 745 F. Supp. 1037 (D.N.J. 1991); 
Valassis v. Samelson, 143 F.R.D. 118 
(E.D. Mich. 1992); Shearson Lehman 
Bros. v. Wasatch Bank, 139 F.R.D. 412 
(D. Utah 1991); Doe v. Eli Lilly & Co., 
99 F.R.D. 126 (D.D.C. 1983); Niesig v. 
Team I, 76 N.Y.2d 363, 559 N.Y.S.2d 
493, 558 N.E.2d 1030 (1990). 


The Appearance of Impropriety 
As noted by Judge Kovachevich in 
Rentclub, the Rules of Professional Con- 
duct do not presently contain an ex- 
press provision prohibiting the appear- 
ance of impropriety. Notwithstanding, 
Florida law clearly retains this require- 
ment, as pronounced in State Farm 
Mutual Automobile Insurance Company 
v. K.A.W., 575 So. 2d 630 (Fla. 1991). 
In State Farm, the Florida Supreme 
Court ruled that attorneys must still 
avoid even the appearance of profes- 
sional impropriety. Jd. at 633.7 On this 
point, Judge Kovachevich wrote that: 


Accordingly, it has been held “even an 
appearance of impropriety may, under ap- 
propriate circumstances, require prompt re- 
medial action from the court . . . . Conse- 
quently, any doubt is to be resolved in favor 
of disqualification. 

Rentclub, 811 F. Supp. at 654 (addi- 
tional citation omitted).® 

While, as Judge Kovachevich con- 
tends in Rentclub, 811 F. Supp. at 658, 
that the salutary “purpose behind the 
ethical rule would better be served 
through the extension of the definition 
of ‘party’ to include former employees,” 
The Florida Bar ethics committee ap- 
parently does not agree as it has not 
receded from its 1988 Opinion. Conse- 
quently, an attorney seeking to com- 
municate with former managers or 
employees of a corporation in litigation 
must give due consideration not only 


to the professional ethics involved, but 
also the prospect of involuntary dis- 
qualification by the court. 


Conclusion 

Even though there does not pres- 
ently exist a definitive bright-line test 
which attorneys and judges can apply 
in order to balance the dilemma under- 
pinning the ethical considerations, on 
the one hand, and the possibility of 
involuntary disqualification, on the 
other hand, when former managers or 
employees of an opposing party in 
litigation have been, or are sought to 
be, contacted, it seems rather clear 
that the intentional or even inadver- 
tent receipt of privileged information 
can result in disqualification. The de- 
termination of what other circum- 
stances, whether isolated or cumula- 
tive, would similarly give rise to dis- 
qualification requires further expli- 
cation by The Florida Bar and the 
courts. In the interim, attorneys en- 
gaging in such ex parte communica- 
tions should be particularly mindful 
not only of the appearance of impropri- 
ety, but also the actual impropriety of 
the receipt of privileged information. 0 


1 The Code of Professional Responsibil- 
ity was replaced by the Rules of Profes- 
sional Conduct, effective January 1, 1987. 
The Fla. Bar Re Rules Regulating The Fla. 
Bar, 494 So. 2d 977 (Fla.), opinion corrected 
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by 507 So. 2d 1366 (Fla. 1986). 

2 The comment to Rule 4-4.2 does, how- 
ever, provide that: 

“(Plarties to a matter may communicate 
directly with each other and the lawyer 
having independent justification for com- 
municating where the other party is permit- 
ted to do so. Communications authorized 
by law include, for example, the right of a 
party to a controversy with a government 
agency to speak with government officials 
about the matter.” 

3 See West Stuart Acreage, Inc. v. Han- 
nett, 427 So. 2d 323 (Fla. 4th D.C.A. 1983); 
see also ABA MopeEL RULES oF PROFESSIONAL 
Conpbuct Rule 4.2 cmt., and or JUDICIAL 
Convuct at 79 (1983). 

4 In Hanniz v. Shiley, Inc., 766 F. Supp. 
258 (D.N.J. 1991), the court stated: 

“(I]t cannot be said a former employee is 
a party because a former employee ordinar- 
ily cannot bind the corporation in the sense 
that an agent binds a principal. Although 
a former employee can certainly damage a 
corporation by revealing facts giving rise to 
liability, that possibility does not implicate 
the purposes of the .. . [Rule].” Hanniz, 
766 F. Supp. at 269-70. 

5 It was also noted by the ethics commit- 
tee that a former manager or employee is 
no longer in a position to speak for the 
corporation. Under both the Federal and 
Florida Rules of Evidence, statements that 
might be made by a former manager or 
other former employee during an ex parte 
interview would not be admissible against 
a corporation in an evidentiary proceeding. 
Both FEpERAL RUuLEs oF Evipence Rule 
801(d)(2)(D) and Fia. Evipence Cope 
§90.803(18)(e) provide that a statement by 
an agent or servant of a party is admissible 
against the party if it concerns a matter 
within the scope of the agency or employ- 
ment and is made during the existence of the 
agency or employment relationship. 

6 In reaching its decision, the ethics 
committee recognized that the clear consen- 
sus of bar organizations in other states on 
this issue is that former managers and 
other former employees are not within the 
scope of the rule against ex parte contacts. 
The opinion cited: Alaska Bar Opinion 88-3 
(6/7/88) (Former employees are no longer 
part of corporate entity and no longer can 
act or speak on behalf of corporation; oppos- 
ing lawyer, therefore, may contact former 
employees, including former members of 
corporation’s control group who dealt with 
subject matter of litigation, but may not 
inquire into privileged communications.); 
Colorado Bar Opinion 69 (Revised) (6/20/87) 
(Former employee cannot bind corporation 
as matter of law; lawyer may interview 
opposing party’s former employees with re- 
gard to all matters except communications 
within corporation’s attorney-client privi- 
lege.); Illinois Bar Opinion 85-12 (4/4/86) 
(Former employees, including those who 
were part of corporation’s control group, 
may be contacted without permission of 
corporate counsel; direct communication 
with former control group employees may 
elicit information adverse to corporation, 
but that direct contact no more deprives 
corporation of benefit of counsel than does 


direct communication with any potential 
witness.); Los Angeles County, Calif., Bar 
Opinion 369 (11/23/77) (Although ethical 
dangers may be posed if the rule prohibiting 
ex parte contacts is not extended to former 
controlling employees, no authority is found 
to support such extension.); Maryland Bar 
Opinion 86-13 (8/30/85) (A lawyer may com- 
municate with a former employee of an 
adverse corporate party if the former em- 
ployee is not represented by counsel.); Mas- 
sachusetts Bar Opinion 82-7 (6/23/82) (A 
lawyer may communicate with former em- 
ployees of corporate defendant regarding 
matters within scope of their employment; 
former employees enjoy no current agency 
relationship that is being served by corpo- 
rate counsel’s representation.); Michigan 
Bar Opinion CI-597 (12/22/80) (Plaintiff's 
attorney may communicate with a prospec- 
tive witness, who is a former employee of 
corporate defendant, on the subject matter 
of representation if the employee is un- 
represented.); New York Bar Opinion 80-46 
(Former employees are no longer part of a 
corporate entity and may be contacted ex 
parte.); New York County Bar Opinion 528 
(1965) (Although direct communication with 
any current manager or employee of a 
defendant corporation is improper, restric- 
tion does not apply to communications with 
former employees); Virginia Bar Opinion 
533 (12/16/83) (A lawyer may communicate 
directly with former officers, directors and 
employees of an adversary corporation on a 
subject of pending litigation unless the 
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lawyer has reason to know those witnesses 
are represented by counsel.); Wisconsin Bar 
Opinion E-82-10 (12/82) (A lawyer may 
contact a former employee of opposing party 
to obtain material information even though 
the former employee was a managing agent, 
if the former employee has severed all ties 
with the corporation and, therefore, is not 
in position to commit the corporation.). 

7 See also Brent v. Smathers, 529 So. 2d 
1267 (Fla. 3d D.C.A. 1988) (disqualification 
required under current Rules of Profes- 
sional Conduct to avoid appearance of im- 
propriety). 

8 In Rentclub, the defendant/counter- 
plaintiff, Transamerica Rental Finance Corp. 
(Transamerica), sought an order from the 
court disqualifying counsel from further 
participation for certain co-counterdefen- 
dants. The disqualification was predicated 
on alleged violations of the maxim that 
attorneys must avoid even the appearance 
of professional impropriety and FLorwa Bar 
Cope oF PRoFEssIONAL Conpuct Rules 4-1.6, 
4-4.2, 4-8.4(c) and 4-8.4(d). Rentclub, 811 
F. Supp. at 653. The law firm which was 
the subject of the disqualification motion, 
Trenam, Simmons, Kemker, Scharfo, 
Barkin, Frye & O’Neill, P.A. (Trenam, Sim- 
mons) had retained as a paid “trial consult- 
ant” Transamerica’s former division finance 
manager/chief financial officer. Jd. In that 
capacity, the former employee was privy to 
confidential and proprietary information and 
had access to confidential business docu- 
ments belonging to Transamerica. Id. The 


former employee, prior to his disassociation 
from Transamerica, had also engaged in 
intra-office communications relating to 
Rentclub, Inc., and to litigation which was 
substantially related to the Rentclub/ 
Transamerica case. Id. The appearance of 
professional impropriety arose from and 
included: 1) Trenam, Simmons’ payments 
to the former employee appeared to have 
induced him to disclose confidential matters 
relating to Transamerica’s managerial prac- 
tices and strategies, theories, and mental 
impressions in the case and/or substantially 
related litigation; and 2) the appearance of 
paying the former employee for his factual 
testimony. See also Contant v. Kawasaki 
Motors Corp. U.S.A., Inc., 826 F. Supp. 427 
(M.D. Fla. 1993) (Kovachevich, J.) (motion 
to disqualify plaintiff's counsel granted based 
upon appearance of impropriety). But see 
McCallum v. CSX Transportation, Inc., 149 
F.R.D. 104 (M.D.N.C. 1993) (ex parte con- 
tacts by counsel and investigator for plain- 
tiff with defendant corporation’s employees 
entitled defendant corporation to protective 
order prohibiting use of any statements 
obtained from employees at trial, but did 
not warrant disqualification of counsel given 
that ethical violations were relatively minor 
and did not prejudice defendant; disqualifi- 
cation should be invoked only when the 
violation has risen to a level so as to 
implicate the public interest in the fair 
administration of justice and seriously un- 
dermine public confidence in the bar; citing 
Rentclub, and other authorities). 
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o the attorney not familiar 
with the basic principles 
of administrative law in 
Florida, the concept of fil- 
ing written exceptions to recommended 
orders may summon up the dusty pro- 
tocols of yesteryear, when it was essen- 
tial that parties to lawsuits file a “bill 
of exceptions” in order to preserve 
issues on appeal.! Although the re- 
quirement of filing exceptions to the 
rulings of courts was abolished in 1945, 
the obligation of filing exceptions to a 
hearing officer’s recommended order 
remains a basic element of modern 
administrative practice in this state.” 

Regrettably, the First and Fifth dis- 
trict courts of appeal have held that 
the failure to file exceptions to findings 
of fact contained in a recommended 
order constitutes waiver of the right 
to raise on appeal any issues relating 
to such findings of fact. The holdings 
of these courts have, in effect, resur- 
rected the obligatory bill of exceptions 
most lawyers thought to be a thing of 
the past. These rulings imposed the 
excessively harsh sanction of waiver 
on parties to administrative proceed- 
ings, when remand back to the agency 
or simply addressing the issue on ap- 
peal would have better served the in- 
terests of justice. 

This article will address pertinent 
caselaw after a brief analysis of the 
basic principles of law that govern the 
process of taking exceptions to recom- 
mended orders and the evaluation of 
these exceptions by state agencies. 


Basic Principles 

Although the Florida Administrative 
Procedure Act does not distinguish be- 
tween exceptions to findings of fact and 
exceptions to conclusions of law, and 
does not mandate the filing of excep- 
tions, the act requires that agencies 
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allow each party at least 10 days 
within which to submit written excep- 
tions to recommended orders.? During 
this period of time, following the formal 
administrative hearing and issuance 
of a recommended order and before 
issuance by the agency of the final 
order, there is an opportunity for rear- 
gument and advocacy when written 
exceptions directed to specified find- 
ings of fact or conclusions of law are 
filed with the agency. Although an 
agency’s authority to review a recom- 
mended order is limited by principles 
which more or less coincide with those 
restricting an appellate court’s review 
of a trial court’s findings of fact, it is 
not uncommon for an agency to be 
persuaded to deviate from the hearing 
officer’s recommendations during this 
interim phase of the proceedings. 

F.S. §120.57(1)(b)10 (1993), which 
controls an agency’s discretion when 
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ADMINISTRATIVE LAW 


Exceptions to Recommended Orders 


reviewing recommended orders, states: 

The agency in its final order may reject 
or modify the conclusions of law and interpre- 
tation of administrative rules in the recom- 
mended order, but may not reject or modify 
the findings of fact unless the agency first 
determines from a review of the complete 
record, and states with particularity in the 
order, that the findings of fact were not 
based upon competent substantial evidence 
or that the proceedings on which the find- 
ings were based did not comply with the 
essential requirements of law. 
e Findings of Fact 

To make a finding of fact is to set out 
the facts which the hearing officer 
found from the evidence and testimony 
to be true.* A finding of fact is pre- 
sumed correct. An agency may only 
reject a finding of fact if, after a com- 
plete review of the record and tran- 
script, it determines that there is no 
competent substantial evidence for sup- 
port.5 

It is the hearing officer’s duty to 
consider all the evidence presented, 
resolve conflicts, judge the credibility 
of witnesses, draw permissible infer- 
ences from the evidence, and reach 
ultimate findings of fact based upon 
competent substantial evidence. The 
hearing officer’s determination that a 
party has not carried its burden of 
proof is the equivalent of a finding of 
fact and may not be overturned by an 
agency if there is some evidence in the 
record to support this conclusion.® 

The label assigned to a statement in 
a recommended order is not dispositive 
as to whether that statement is a 
conclusion of law or a finding of fact.” 
Thus, a finding of fact, even though 
called a conclusion of law in the recom- 
mended order, may only be rejected if 
there is no competent substantial evi- 
dence for its support. 
e Conclusions of Law 

A conclusion of law is a determina- 
tion arrived at by the application of 


Be 


fixed rules of law.8 The hearing offi- 
cer’s legal conclusions, as opposed to 
factual determinations, come to the 
agency with no equivalent presump- 
tion of correctness; consequently, an 
agency is free to disagree with a hear- 
ing officer’s conclusions of law and may 
substitute its own.? The final determi- 
nation as to the applicable law rests 
with the agency, subject, of course, to 
judicial review.!° Although the filing 
of exceptions to conclusions of law is 
almost universally practiced, some agen- 
cies have questioned whether such ex- 
ceptions are even authorized by the 
APA, since the model rules currently 
only refer to exceptions taken to find- 
ings of fact.11 

e Ultimate Facts, Mixed Questions, and 
Those Based on Opinion Testimony on 
Issues Within the Expertise of the Agency 

Ultimate facts are those found in 
that “vaguely defined area lying be- 
tween evidentiary facts on the one side 
and conclusions of law on the other?”!2 
These are the final conclusions which 
are reached by the process of logical 
reasoning from evidentiary facts. In 
many instances these are also mixed 
questions of law and fact. 

While a hearing officer’s findings of 
fact should not be rejected unless to- 
tally lacking evidentiary support, such 
findings are entitled to less deference 
if they deal with issues which are 
based upon opinion testimony imbued 
with policy considerations within the 
ambit of the agency’s expertise.!3 In 
these circumstances agencies have 
greater freedom to determine that there 
is no competent substantial evidence 
to support the hearing officer, and 
their determination of whether facts 
supporting the hearing officer’s conclu- 
sion exist in the record is given greater 
“probative force” by reviewing courts. !4 
e Ruling on Exceptions 

An agency should rule on each excep- 
tion tendered and should give a reason 
for the denial or acceptance of the 
exception.!5 The agency is not author- 
ized to weigh the evidence presented, 
judge the credibility of witnesses, or 
otherwise interpret the evidence to fit 
the agency’s desired conclusion.!® An 
agency need not respond to exceptions 
regarding findings of fact without be- 
ing first provided a record and tran- 
script of the hearing.!? Neither must 
an agency respond to exceptions di- 
rected at findings of fact which are filed 
late when excusable neglect has not 


been shown.!8 The failure to respond 
to exceptions is only sanctioned if it 
impairs the fairness of the proceed- 
ing.19 

When exceptions merely reiterate 
proposed findings of fact repeatedly 
presented at the hearing, and when the 
hearing officer clearly and specifically 
addressed the various aspects of the 
proponent’s position in the recom- 
mended order, the agency is not obli- 
gated to deal with the proposed excep- 
tion.2° Nor is the agency required to 
respond to exceptions which are cumu- 
lative, subordinate, immaterial, or 
unnecessary for the determination of 
the proceeding.?! 

Some agencies have specific rules 
which require that exceptions clearly 
identify the grounds for the asserted 
error and provide that the failure to 
do so is a proper basis for agency 
rejection. Most agencies do not give 
themselves such discretion.22 


File Exceptions 
or Lose the Appeal 

In 1987, Bradley, a state employee, 
was involved in a disciplinary proceed- 
ing instituted by the Department of 
Corrections (DOC). A recommended or- 
der was issued by a Division of Admin- 
istrative Hearings hearing officer find- 
ing no cause to discipline Bradley. No 
transcript of the hearing was filed with 
the agency, and no party filed excep- 
tions directed to the findings of fact in 
the recommended order. The Public 
Employees Relations Commission is- 
sued a final order adopting the recom- 
mended order in toto. DOC argued on 
appeal that the hearing officer’s find- 
ings of fact were unsupported in the 
record. As evidence of this position, it 
asked the appellate court to allow it to 
supplement the record with the tran- 
script of the hearing. The First District 
Court of Appeal in Florida Department 
of Corrections v. Bradley, 510 So. 2d 
1122 (Fla. 1st DCA 1987), refused to 
allow the filing of the transcript and 
ruled that DOC could not contest the 
findings of fact in the recommended 
order on appeal. 

The court reasoned that since the 
transcript was not filed with the agency, 
and DOC did not file exceptions to the 
findings of fact in the recommended 
order, or otherwise “alert the agency 
to any perceived defects?) DOC was 
assumed to have accepted the hearing 
officer’s findings of fact.22 The court, 
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while careful to limit its decision to the 
facts in the case, stated as follows: 

[W)here a hearing is held before a hearing 
officer and a recommended order is submit- 
ted to the agency for consideration and 
issuance of a final order, a party which is 
unwilling to accept the finding of facts made 
in the recommended order must ensure that 
the agency has before it a record of the 
hearing prior to the time the final order is 
issued and must alert the agency to any 
perceived defects in the hearing procedures 
or the hearing officer’s fact findings. Failure 
to do so, in cases where the agency accepts 
the hearing officer’s findings of fact will 
result in exclusion of the transcript from the 
record, will bar an appellant from present- 
ing a version of the facts different from that 
recited in the final order, and will preclude 
any argument on appeal that the agency 
erred in accepting the facts as set forth in 
the recommended order. 


The First District Court issued a 
similar edict in Environmental Coali- 
tion of Florida, Inc. v. Broward County, 
et al., 586 So. 2d 1212 (Fla. lst DCA 
1991). In this case the court barred 
Environmental Coalition from con- 
testing findings of fact in a final order 
based on a recommended order issued 
after a hearing, stating: “Having filed 
no exceptions to the findings of fact 
contained in the recommended order, 
Environmental Coalition has thereby 
expressed its agreement with, or at 
least waived any objection to, those 
findings of fact.”25 

Although it is not apparent from the 
opinion, the transcript had been filed 
with the agency before entry of the 
final order.26 Therefore, knowingly or 
otherwise, the court in Environmental 
Coalition actually expanded the hold- 
ing in Bradley, which had been limited 
to situations in which a transcript was 
not before the agency. 

In Couch v. Commission on Ethics, 
617 So. 2d 1119 (Fla. 5th DCA 1993), 
the Fifth District Court of Appeal re- 
viewed the commission’s final order on 
a petition for attorneys’ fees. The hear- 
ing officer had recommended dismissal 
of the petition based upon the finding 
that since the petitioner, who was a 
county commissioner represented by 
the county attorney, had no underlying 
legal obligation to pay the fees sought, 
she had not incurred fees which could 
be reimbursed. 

Couch, who had obviously agreed 
with this conclusion since he would be 
the one to pay the fees, did not file 
exceptions. The appellee, on the other 
hand, did file exceptions, and was able 
to persuade the commission to reverse 


the hearing officer’s finding that the 
petitioner had made no request to be 
represented by the county attorney. 
The commission ordered Couch to pay 
the county $7,980. 

The court, in affirming the agency, 
extended the holdings of Bradley and 
Environmental Coalition to a situation 
in which a transcript had been filed in 
the record and the agency substituted 
its own findings of fact for those of the 
hearing officer. In denying Couch the 
opportunity to challenge the commis- 
sion’s findings of fact on appeal, the 
court said: “Couch cannot argue on 
appeal matters which were not prop- 
erly excepted to or challenged before 
the Commission and thus were not 
preserved for appellate review.”27 

The harshness of this decision is 
apparent, in that the court severely 
penalized Couch for failing to object to 
findings of fact with which he agreed. 
In its broadest interpretation, Couch 
apparently means that even those par- 
ties who received a favorable recom- 
mended order should file exceptions to 
preserve their appellate rights.?® 

What is most troublesome about 
these cases is that if similar facts had 
been tried nonjury, before a judge, the 
appellate courts would have had no 
qualms about considering whether 
there was competent substantial evi- 
dence to support the factual determi- 
nations of the trial court. No written 
exceptions, motion for new trial, or 
motion for rehearing is required to 
perfect issues on appeal directed to the 
facts of the case. Admittedly, the find- 
ings of the trial court are accorded 
great weight, and appellate courts are 
loath to disagree with the trial court’s 
conclusion as to the sufficiency of the 
evidence. However, a litigator in a 
bench trial may nonetheless assign as 
an error on appeal the insufficiency of 
the evidence without having first 
brought this issue to the attention of 
the trial court.29 

Only in jury trials are parties re- 
quired to bring issues dealing with the 
sufficiency of the evidence to the trial 
judge’s attention as a condition pre- 
cedent to appeal.2° Why should the 
rule be more strict in administrative 
proceedings??! Practice under the Flor- 
ida Administrative Procedure Act was 
supposed to be simple.%2 It was sup- 
posed to expand the opportunities for 
public participation in the administra- 
tive process, not impose limitations 


The First and Fifth 
District Courts of 
Appeal have 
established a 
heavier burden of 
perfecting issues for 
appeal for parties 
litigating with state 
agencies than is 
required of parties 
before a trial court 


more stringent than those prescribed 
by the judiciary.** This principle of 
simplicity is made even more compel- 
ling by the fact that many who enter 
the administrative process are either 
nonlawyers, or are attorneys with little 
or no experience in administrative law. 
Nonetheless, the First and Fifth dis- 
trict courts of appeal have established 
a heavier burden of perfecting issues 
for appeal for parties litigating with 
state agencies than is required of par- 
ties before a trial court.34 They have 
imposed the harshest penalty of waiver 
of issues on appeal on parties who fail 
to file exceptions. 

While these courts may have been 
motivated by a desire to defer to agency 
discretion, it is submitted that a more 
appropriate response to the circum- 
stances in these cases would have been 
for the courts to remand the matter to 
the agency to consider the issue, or 
simply to have allowed the proponents 
to address their complaints regarding 
the sufficiency of the evidence for the 
first time on appeal.%5 


Is Relief on the Way? 

The Administration Commission has 
authorized its staff to initiate rule 
development procedures to revise the 
Model Rules of Administrative Proce- 
dure based upon the proposal of the 
Administrative Law Section of The 
Florida Bar. Early drafts of these revi- 
sions include provisions dealing with 
exceptions to recommended orders, 
which state in part that the “{flailure 
to file exceptions shall not constitute a 
waiver of any right to raise issues on 
appeal from the final order if the issues 
were addressed by the presiding officer 
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or the agency.” If adopted by the Ad- 
ministration Commission, this rule 
would tend to neutralize the above- 
mentioned court cases, and would cer- 
tainly simplify administrative litiga- 
tion before state agencies.36J 


1A bill of exceptions is a statement of 
objections or exceptions taken by a party to 
the rulings of the court on points of law, 
signed by the judge who made the decision, 
and sealed with the seal of the court. 
SHIPMAN, HANDBOOK OF CoMMON-Law PLEADING 
540 (1923). 

2 Bills of exceptions were abolished in 
1945. 1945 Fla. Laws Ch. 22854, §15. 

3 Fa. Stat. §120.57(9) (1993). Fla. Laws 
Ch. 61-280, allowed all parties the right to 
submit exceptions to the recommended or- 
der and make oral argument in support of 
them. Reference to the right to make oral 
argument was deleted in 1974. Fla. Laws 
Ch. 74-310. The 1974 revision committee’s 
final draft provided all parties the opportu- 
nity to “file exceptions and present briefs 
and oral argument.” ArTHUR J. ENGLAND, 
Flora ADMINISTRATIVE PRACTICE MANUAL, vol. 
3 (1979). 

4 Laney v. Holbrook, 8 So. 2d 465 (Fla. 
1942). 

5 Gruman v. Department of Revenue, 379 
So. 2d 1313 (Fla. 1st D.C.A. 1980). To 
overturn a finding of fact requires “a total 
lack of substantial evidence,’ Department 
of Banking and Finance v. Interamerican 
Financial Corp., 15 F.A.L.R. 905 (1992). 

6 Heifetz v. Department of Business Regu- 
lation, 475 So. 2d 1277 (Fla. 1st D.C.A. 
1985). 

71.G. Fonte, Jr. v. Department of Envi- 
ronmental Regulation, 119 Fla. L. Weekly 
D451 (Fla. ist D.C.A. Feb. 23, 1994); De- 
partment of Security v. Little, 588 So. 2d 281 
(Fla. lst D.C.A. 1991); Kinney v. Depart- 
ment of State, 501 So. 2d 129 (Fla. 5th 
D.C.A. 1987); Heifetz v. Department of Busi- 
ness Regulation, 475 So. 2d at 1281 (Fla. 
1st D.C.A. 1985); Leapley v. Board of Re- 
gents, 423 So. 2d 431 (Fla. 1st D.C.A. 1982); 
Harry’s Restaurant and Lounge, Inc. v. 
Department of Business Regulation, etc., 456 
So. 2d 1286 (Fla. 1st D.C.A. 1984); Sapp v. 
Florida State Board of Nursing, 384 So. 2d 
254 (Fla. 2d D.C.A. 1980). 

8 Feldman v. Department of Transporta- 
tion, 389 So. 2d 692 (Fla. 4th D.C.A. 1980). 

9 Bustillo v. Department of Professional 
Regulation, 561 So. 2d 610 (Fla. 3d D.C.A. 
1990); Seiss v. Department of Health and 
Rehabilitative Services, 468 So. 2d 478 (Fla. 
2d D.C.A. 1985); Harloff v. City of Sarasota, 
575 So. 2d 1324 (Fla. 1st D.C.A. 1986); Alles 
v. Department of Professional Regulation, 
423 So. 2d 624 (Fla. 5th D.C.A. 1982). 

10 Manasota 88, Inc. v. Tremor, 545 So. 
2d 439 (Fla. 2d D.C.A. 1989); Public Em- 
ployees Relations Commission v. Dade 
County Police Benevolent Association, 467 
So. 2d 987 (Fla. 1985). 

In Matter of Pitts, 5 F.A.L.R. 1116A 
(1983); Fia. Apmin. Cone r. 28-5.404; Clark, 
Roumelis & Associates, Inc. v. Department 
of Community Affairs, 16 F.A.L.R. 220 
(1994). One wonders whether this position 
is correct in light of the fact that Fa. Sar. 


§120.57(1)(b)10 (1993) does not differenti- 
ate between findings of fact and conclusions 
of law. The most recent drafts of the amend- 
ments to the Model Rules of Administrative 
Procedure also would not distinguish be- 
tween these types of exceptions. 

12 Feldman, 389 So. 2d at 694. 

13 Hammond v. Department of Transpor- 
tation, 493 So. 2d 33 (Fla. Ist D.C.A. 1986). 
This rule is not applicable to disciplinary 
proceedings. Cohn v. Department of Profes- 
sional Regulation, 477 So. 2d 1039 (Fla. 3d 
D.C.A. 1985). 

14 McDonald v. Department of Banking 
and Finance, 346 So. 2d 569, 579 (Fla. 1st 
D.C.A. 1977); Santianiello v. Department of 
Professional Regulation, 432 So. 2d 84 (Fla. 
2d D.C.A. 1983). 

15 Fria. Cope r. 28-5.405(3); Itur- 
ralde v. Department of Professional Regula- 
tion, 484 So. 2d 1315 (Fla. 1st D.C.A. 1986). 

16 McDonald v. Department of Banking 
and Finance, 346 So. 2d 569 (Fla. 1st D.C.A. 
1977). 

17 Financial Marketing Group, Inc. v. De- 
partment of Banking and Finance, etc., 352 
So. 2d 524 (Fla. 3d D.C.A. 1977). 

18 Hamilton County Board of County Com- 
missioners v. Department of Environmental 
Regulation, 587 So. 2d 1378 (Fla. 1st D.C.A. 
1991); Redfern v. Department of Profes- 
sional Regulation, 498 So. 2d 1313 (Fla. 1st 
D.C.A. 1986). There is authority for the 
proposition that exceptions to conclusions 
of law do not have to be filed on time. 
Department of Professional Regulation v. 
Ayers, 12 F.A.L.R. 2466 (1990); Department 
of Professional Regulation, etc. v. Arias, etc., 
et al., 12 F.A.L.R. 2478 (1990). Presumably 
therefore, the agency should respond to 
exceptions to conclusions of law at all times. 
Exceptions timely filed with the wrong 
agency may be accepted on the authority of 
Alfonzo v. Department of Environmental 
Regulation, 616 So. 2d 44 (Fla. 1993). 1000 
Friends of Florida, Inc., etc., et al., v. De- 
partment of Community Affairs and the City 
of Daytona, _F.A.L.R.__, D.O.A.H. Case 
No. 93-4863, final order issued June 16, 
1994. 

19 School Board of Leon County v. Weaver, 
556 So. 2d 443 (Fla. 1st D.C.A. 1990). 

20 Britt v. Department of Professional Regu- 
lation, 492 So. 2d 697 (Fla. 1st D.C.A. 1986). 

21 Miller v. Department of Environmental 
Regulation, 504 So. 2d 1325 (Fla. 1st D.C.A. 
1987); Health Care Management, etc. v. 
Department of Health and Rehabilitation 
Services, 479 So. 2d 193 (Fla. 1st D.C.A. 
1985); Schomer v. Department of Profes- 
sional Regulation, 417 So. 2d 1089 (Fla. 3d 
D.C.A. 1982); Adult World, Inc. v. Division 
of Alcoholic Beverages, 408 So. 2d 605 (Fla. 
5th D.C.A. 1982). 

22 Cf. ApMIN. Cope r. 17-103.200(1); 
The Conservancy, Inc., etc., v. A. Vernon 
Allen Builder, Inc., etc., E.R. F.A.L.R. 90:114, 
12 F.A.L.R. 2582; but see ApMin. CoDE 
r. 28-5.405. 

23This position is consistent with the 
oft-cited principle that exceptions to find- 
ings of fact will not be considered in the 
absence of a transcript. Supra note 17. 

24 Bradley, 510 So. 2d at 1124. The court 
said in a footnote that this rule does not 


apply to situations in which the agency 
issuing the final order heard the case or had 
reviewed the transcript before issuance of 
the final order. Presumably, the require- 
ment that exceptions be filed to preserve 
issues on appeal would not apply to situ- 
ations where a party could show fundamen- 
tal error. Bradley, 510 So. 2d at 1124; 
Cowart v. West Palm Beach, 255 So. 2d 673 
(Fla. 1971); Brake v. Florida Unemployment 
Appeals Commission, 496 So. 2d 975 (Fla. 
3d D.C.A. 1986); Pasco Cty. Sch. Bd. v. 
Florida Public Emp. Rel. Comm., 345 So. 
2d 108 (Fla. 1st D.C.A. 1977). 

25 Environmental Coalition, 586 So. 2d at 
1213 (Fla. 1st D.C.A. 1991). 

26 Environmental Coalition of Florida, Inc. 
v. Broward County and the Department of 
Community Affairs, D.O.A.H. Case No. 89- 
2646GM. 

27 Couch, 617 So. 2d at 1124. There must 
have been a transcript in this case, since 
the opinion quotes testimony. Additionally, 
it would have been reversible error for the 
agency to substitute its findings of fact 
without review of the transcript. Financial 
Marketing Group, Inc. v. Department of 
Banking and Finance, etc., 352 So. 2d 524 
(Fla. 3d D.C.A. 1977). 

28 At a minimum, one would be well 
advised to file a written response directed 
to the exceptions of their opponent with the 
agency issuing the final order. A written 
response would at least make the agency 
“aware of a different interpretation of the 
evidence,’ which was a condition precedent 
to holding the agency in error for deviating 
from the statement of fact in the recom- 
mended order in Bradley. Bradley, 510 So. 
2d at 1124. 

22 An appellate court may reverse an 
order of the trial court when there is no 
competent evidence adduced from the re- 
cord upon which the court could have made 
its findings. Manchester, Inc. & Indemnity 
Co. v. Novack, 284 So. 2d 433 (Fla. 3d 
D.C.A. 1973), cert. den., 289 So. 2d 735 (Fla. 
1974). 

303 Fia. Jur. 2d, Appellate Review, §99; 
Hogwood v. State, 175 So. 2d 817 (Fla. 3d 
D.C.A. 1965). 

31 The federal Administrative Procedures 
Act, 5 U.S.C.A. §557, authorizes the filing 
of exceptions to recommended orders. The 
author could find no case in which a federal 
court held the failure to file exceptions was 
a bar to review of factual issues on appeal. 

32 One of the principle purposes of the 
1974 revisions to the act was to expand the 
“opportunities for flexibility and informality 
in Florida administrative processes.” ARTHUR 
J. ENGLAND, FLormpA ADMINISTRATIVE PRac- 
TICE, vol. 3, Reporter’s Comments on Pro- 
posed Administrative Procedure Act for the 
State of Florida March 9, 1974 (1979). 

33 Florida Home Builders Assn. v. Dept. 
of Labor, 412 So. 2d 351 (Fla. 1982). 

34Tt must be noted that prior to Bradley 
and Couch, the Fourth District Court of 
Appeal adopted a contrary position that one 
need not file exceptions to appeal. In a 
footnote in the case of Fla. Dept. of Correc- 
tions v. Dukes, 484 So. 2d 645, 647 (Fla. 4th 
D.C.A. 1986), the court said “(t]he filing of 
exceptions to the hearing officer’s recom- 


mended order is not, as contended by re- 
spondent, a prerequisite to review by an 
appellate court.” The court cited Ace Deliv- 
ery Service v. Boyd, 100 So. 2d 417 (Fla. 
1958), for authority. Ace dealt with the 
validity of an administrative rule which 
required the filing of exceptions as a condi- 
tion of appeal. The court held that the filing 
of exceptions to a recommended order of a 
special examiner or the filing of a petition 
for rehearing of a final order of the commis- 
sion was not an essential step in the ex- 
haustion of administrative remedies prior 
to judicial review in the absence of statutory 
authority. In subsequent years the court 
intimated in dicta that such a statute or 
rule might unconstitutionally infringe on 
the appellate power of the judiciary to 
review administration actions. Diamond Cab 
Co. of Miami v. King, 146 So. 2d 889 (Fla. 
1962). Admittedly, the ruling in Ace would 
not prevent the courts themselves from 
imposing such a rule, nor would it seem to 
invalidate an agency rule which did not 
have the effect of limiting the authority of 
the judiciary. 

35 Appellate courts have broad authority 
to remand cases back to the agency for 
further proceedings. Fia. Star. §120.68 
(1993). 

36 Proposed revisions to the Model Rules 
of Procedure, March 15, 1994. 
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LOCAL GOVERNMENT LAW 


Controversy in the 
Competitive Bidding Process 


ompetitive bidding is at 

the center of most contrac- 

tual relationships between 

private parties and the gov- 
ernment. Even when no statute or 
constitutional provision requires that 
a particular contract be awarded by 
public bid, Florida public policy strongly 
discourages expending public funds with- 
out competitive bidding.! Competitive 
bidding is designed to protect the pub- 
lic against collusive contracts, favor- 
itism, unfair competition, and private 
gain by public officials. 

The process of competitive bidding 
necessarily implies winners and losers. 
Disappointed bidders, believing some 
procedure in the bidding process 
granted their competitors an unfair 
advantage, or that the governmental 
entity failed to abide by statutory guide- 
lines, often file bid protests or lawsuits. 
This article addresses some of the 
major issues an attorney faces in such 
cases. 

A public authority must adopt rea- 
sonably definite plans and specifica- 
tions for receiving bids.2 Moreover, a 
material variance from the bid specifi- 
cations that gives one bidder a sub- 
stantial advantage over others, and 
thereby restricts competition, will in- 
validate the bid.* Therefore, the first 
step in determining whether to protest 
a bid is to review the bid documents 
to determine if the competitor’s bid 
contained any material variations from 
the specifications. In this regard, the 
client can help in compiling a list of 
possible deviations. 

In analyzing the merits of a bid 
protest, one must also review the evalu- 
ations of the public entity’s staff and 
any relevant committees. Such a re- 
view will produce at least three valu- 
able results. First, it may disclose sup- 
port for the protest. Second, it will 


Competitive bidding 
is designed to 
protect the public 
against collusive 
contracts, 
favoritism, unfair 
competition, and 
private gain by 
public officials 


by Raoul G. Cantero Ill and 
Alfredo L. Gonzalez 


highlight arguments against the bid 
protest. Third, it allows one last chance 
to convince staff that the recommended 
bidder is nonresponsive and that its 
bid should be disqualified. 

The support of nonelected staff mem- 
bers of the public entity, or at least 
their agreement that, given certain 
facts, the bids should be disqualified, 
can be crucial. The elected public offi- 
cials will often defer to staff, whom 
they consider experts on the technical 
issues, but may give factual questions 
de novo review.* 


Preparing for 
the Protest Hearing 

Most bid protests will result in a 
formal or informal hearing. The form 
of the hearing will vary from a visit 
with the departmental head to a public 
hearing before a city or county commis- 
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sion. In any case, preparation is critical 
if the bid protest is to have any chance 
of success. 

An important aspect of preparing for 
the hearing is drafting a memorandum 
supporting the arguments for disquali- 
fying the selected bid. Such a memo- 
randum should be filed, as early before 
the hearing as possible, with all public 
officials that will review the protest, 
as well as the staff person designated 
in the bid documents to receive notices 
and the attorney representing the pub- 
lic entity. 

A prehearing memorandum serves 
several purposes. It forces one to or- 
ganize the arguments and rank them 
in order of merit. It will also demon- 
strate legal support for the arguments 
made, in the form of cases, statutes, 
administrative orders, ordinances, and 
the bid specifications. Moreover, it al- 
lows the protester one last opportunity 
before the public hearing to convince 
staff and public officials of the merits 
of the protest. This factor can become 
a great advantage: Attorneys have often 
convinced staff to adopt their position 
before the public hearing on the basis 
of such a memorandum, causing staff 
either to reverse their recommendation 
or support the protester’s position be- 
fore a city commission. Needless to 
say, changing staff's mind goes a long 
way toward winning a bid protest at 
the public hearing. Finally, the memo- 
randum prepares the protester for the 
lawsuit that may ensue, giving the 
protester a good idea of the legal merits 
of his or her position. 

In addition to filing the prehearing 
memorandum, an attorney represent- 
ing a bid protester should thoroughly 
review—again—the bid specifications, 
staff and committee recommendations, 
and bid responses. Moreover, one must 
research county and city ordinances 


and applicable state law. In this re- 
gard, it is imperative to assure compli- 
ance with all time periods and other 
conditions precedent to bid protests. 
One should consider such dead- 
lines as jurisdictionally important as 
a notice of appeal. 

It is also good practice to determine 
the source of funding for the project 
involved. If any federal funds will be 
used for the project, federal statutory 
and regulatory law may apply. For 
example, in one recent case in which 
the authors were involved, part of the 
bid involved the purchase of an infra- 
structure for transportation, for which 
the county requesting the bids would 
receive federal funds. Because these 
funds would come from the Depart- 
ment of Transportation, rules and regu- 
lations issued by that department ap- 
plied to the transaction. Local officials 
often neglect to follow such regulations, 
either through administrative inertia 
or ignorance of the regulations. 


Legal Issues 
Regarding Bid Protests 

Many legal issues affect the bid pro- 
test’s potential for success. This article 
addresses only some of the major 
issues that routinely arise. 

In framing the bid protest, the attor- 
ney must recognize that most bid pro- 
tests are not won in court; they are 
won, if at all, at the administrative 
level. Public entities enjoy a great 
amount of discretion in formulating 
their bids and awarding their con- 
tracts. As long as a court can deter- 
mine that all bidders were allowed to 
compete fairly, and that a legitimate 
reason exists for awarding the contract 
to the winning bidder, a court will 
generally not second-guess the public 
entity. William A. Berbusse, Jr., Inc. 
v. North Broward Hospital District, 
117 So. 2d 550 (Fla. 2d DCA 1960). 
Courts decide legal issues, not who 
should get a contract. Therefore, before 
filing suit, attorneys must consider 
several issues to determine their 
chances of success in court. 

The first important issue is whether 
the irregularities in the winning bid- 
der’s response are sufficient to dis- 
qualify its bid. To be disqualified, the 
bid must contain a “material variance” 
from the plans and specifications.5 A 
material variance is one that gives a 
bidder a substantial advantage over 
other bidders and restricts or stifles 


competition. On the other hand, a gov- 
ernmental body can waive immaterial 
variances. Immaterial variances pro- 
vide no economic advantage to the 
noncomplying bidder, and do not affect 
the bid absent fraud or misconduct by 
the governmental body.§ 

Another important consideration is 
whether the winning bidder meets the 
selection criteria designated in the bid 
documents. The selection criteria must 
be articulated in the bidding docu- 
ments.” 

To protest a bid, the losing bidder 
must have standing. Standing to chal- 
lenge a proposed award is limited to 
those that can demonstrate a real and 
special interest in a contract.8 Bid 
protesters arguably must show that, 
but for the award to the winning bid- 
der, the bid protester would have re- 
ceived the award. When the contract 
has been awarded to the lowest bidder, 
usually only the second lowest bidder 
will have standing. In such a case, a 
bid protester who was not the second 
lowest bidder will have to show that 
the other low bidders must also be 
disqualified. Obviously, the more low 
bidders between the protester and the 
winner, the harder it will be to show 
standing. 


Political Process 

Politics is an integral part of any 
bidding process, and enjoys special im- 
portance in a bid protest. The issues 
involved in most bid protests are tech- 
nical, and the elected officials deciding 
the protest usually have no previous 
exposure to the specific problems in- 
volved. It, therefore, becomes essential 
to educate the public body at every 
opportunity, cogently and simply pre- 
senting the reasons why the recom- 
mended bidder should be eliminated. 
One should arrange to meet with each 
member of the public body in order to 
answer any questions arising from the 
prehearing memorandum—which the 
attorney has delivered in plenty of time 
before the hearing—or any other rele- 
vant issues. A one- or two-page sum- 
mary of the key arguments helps the 
officials digest the sometimes-compli- 
cated issues and allows them a good 
outline to take into their deliberations. 
In drafting the summary, one should 
assume the elected officials are laymen 
with little knowledge of either the 
technical matters involved or the appli- 
cable legal issues. The language of the 


summary should, therefore, be simple 
and direct, avoiding phrases like res 
ipsa loquitor or post hoc ergo procter 
hoc. 

An important part of the politica 
process is to discuss with the client the 
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possibility of retaining one or more 
lobbyists or public relations firms to 
help present the case to the public 
body. A good lobbyist can be indispen- 
sable in determining what arguments 
are important to the public body and 
identifying particular areas of concern 
to a given public official. Moreover, 
lobbyists are experts in the political 
process and public relations and have 
developed personal relationships with 
the very public officials who will be 
deciding the case. Effective use of pro- 
fessional and ethical lobbyists often 
makes the difference between victory 
and defeat. 

A public relations expert can also be 
helpful in communicating with the me- 
dia. Many bid protests receive media 
attention because they pit important 
corporations and individuals against 
one another in a public forum for 
multi-million dollar contracts. The pro- 
tester should educate the media about 
the arguments and persuade them of 
the righteousness of its position. Fail- 
ure to handle the media correctly could 
cause a public outcry that eventually 
defeats the case. 


Legal Remedies 

A bid protester deciding to file a 
lawsuit should probably act fast. In 
most cases the protester should pre- 
pare the complaint before the public 
hearing and be prepared to file the 
complaint immediately upon denial of 
the protest. Although the law is un- 
clear in this area, some courts have 
held that, after the public body notifies 
a bidder it has won the contract, a 
formal contract exists, and the losing 
bidder is limited to bid preparation 
costs as damages.? Because these mini- 
mal damages will do little to compen- 
sate a losing bidder for the loss of a 
contract, one should do everything pos- 
sible to avoid that situation. Therefore, 
besides preparing a complaint, the at- 
torney will also have to prepare an 
emergency motion for temporary in- 
junction to enjoin the public body from 
executing a contract with the winning 
bidder pending a determination of the 
award’s legality.1° 

Because of the rule preventing a bid 
protester from receiving the contract 
once a contract has been executed with 
the winning bidder, a disappointed 
bidder must decide, early in the pro- 
cess, whether an administrative defeat 
will be followed by judicial redress. The 
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attorney must know whether to pre- 
pare a complaint and motion for tem- 
porary injunction along with the bid 
protest memorandum, and must coor- 
dinate the immediate filing.of the com- 
plaint. All this legal activity dra- 
matically increases the protester’s pre- 
suit costs. A disgruntled bidder may 
decide against a lawsuit due to the 
small chance of success and the high 
costs involved. In most cases the 
amount of the contract will determine 
whether litigation is economically jus- 
tified. 


Conclusion 


A thorough approach to preparing 
for a bid protest will not only increase 
one’s chances of success at the public 
hearing, but also will further ensure 
an appropriate record in the event of 
an appeal or other legal actions, if 


necessary. 0 


11966 Op. Att’y Gen. Fla. 66-9 (Feb. 7, 


1966). 


2 Glatstein v. City of Miami, 399 So. 2d 
1005 (Fla. 3d D.C.A. 1981), pet. for rev. 


denied, 407 So. 2d 1102 (1981). 


3 Robinson Electrical Co., Inc., v. Dade 
County, 417 So. 2d 1032 (Fla. 3d D.C.A. 


1982). 


4This policy differs from appellate re- 
view of decisions, which almost always 
defer to the factfinder on questions of fact, 
but review legal issues de novo. The process 
in a bid protest is more akin to a federal 
district judge’s reviewing a magistrate’s 
report and recommendation, where the 
judge, at least ostensibly, conducts a de 


novo review of the facts. 


5 Robinson Electrical Co., Inc., v. Dade 
County, 417 So. 2d 1032 (Fla. 3d D.C.A. 


1982). 


6 Liberty County v. Baxter’s Asphalt and 
Concrete, Inc., 421 So. 2d 505, 507 (Fla. 


1982). 


7 Marriott Corp. v. Metropolitan Dade 
County, 383 So. 2d 662 (Fla. 3d D.C.A. 
1980). In that case the court refused to 
enforce a local preference articulated only 


at the commission meeting. 


8 Preston Carroll Co., Inc. v. Florida Keys 
Aqueduct Authority, 400 So. 2d 524 (Fla. 
3d D.C.A. 1981). In that case the court 
required that the protestor prove that it 
was the second lowest responsive and re- 
sponsible bidder before it could object to the 


bid award. 


9In Wood-Hopkins Contracting Co. v. 
Roger J. Au & Son, Inc., 354 So. 2d 446, 448 
(Fla. 1st D.C.A. 1978), the court said, “There 
is authority that one seeking injunctive 
relief in a bidding controversy must act 
before the public entity votes to accept a 
bid. At that point, or at the latest on the 
bidder’s notification of the acceptance vote, 
a contractual relationship arises between 
the entity and the accepted bidder, even 


though a formal contract has not been 
executed.” The “authority” the court cites 
does not stand for that exact proposition. 
No other court, however, has contradicted 
Wood-Hopkins. Therefore, unless necessary, 
counsel deciding whether to file a complaint 
should assume that Wood-Hopkins is a 
correct statement of the law. See also City 
of Cape Coral v. Water Services of America, 
Inc., 567 So. 2d 510, 514 (Fla. 2d D.C.A. 
1990); Baxter’s Asphalt & Concrete, Inc. v. 
Liberty County, 406 So. 2d 461, 468 (Fla. 
1st D.C.A. 1981), rev’d on other grounds, 
421 So. 2d 505 (Fla. 1982) (lost profits not 
recoverable). 

10 Obtaining a temporary injuction is ren- 
dered easier by Wood-Hopkins, 354 So. 2d 
at 448, which assumes that once a contract 
is awarded the losing bidder cannot receive 
the contract and is limited to bid prepara- 
tion costs as damages. Irreparable injury, 
therefore, will rarely be disputed. 
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